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Local Government 

PART I 
Introduction 

CHAPTER I 

SOME ELEMENTS OF GOVERNMENT AND 
POLITICS 

POLITICAL SCIENCE naturally divides itself into 
A four fields: Historical Political Science, dealing 
with the origin and development of political forms, or 
government; Political Theory, dealing with a philo- 
sophic examination of the fundamental concepts of the 
state; Descriptive Political Science, dealing with a 
descriptive analysis of existing political forms or polit- 
ical organization ; and Politics, or Applied Political Sci- 
ence, dealing with the art of government and the prin- 
ciples that should control in the administration of public 
affairs. The province of " Practical Politics," as pre- 
sented in this and the following two volumes, lies 
wholly within the two last mentioned fields — -descrip- 
tive political science and applied politics. Furthermore, 
its scope is limited to but a small portion of those two 
fields, namely, governmental organization and political 
practices in the United States. 

797 



798 LOCAL GOVERNMENT 

(i) "Practical Politics," as thus limited, aims to 
present in a clear and concise way those fundamental 
facts concerning the organization and activities of gov- 
ernment in the United States, national, state, and local, 
with which the citizen should be familiar in order to 
discharge intelligently the duties and responsibilities of 
citizenship, with satisfaction to himself or herself and 
with benefit to the state. Political history and political 
theories are therefore dealt with only in so far as neces- 
sary to a proper understanding of political institutions 
and political conditions as they exist in the United 
States at the present time. Special emphasis is placed 
upon the structure of government, and upon what may 
be called the dynamics of government — the processes 
of government, its actual workings, and the extra-legal 
agencies which serve to correlate, harmonize, and con- 
trol the operation of the constitutional machinery. It 
deals, therefore, not only with the skeleton or frame- 
work of the American system as exhibited by the con- 
stitution, but with the functioning, so to speak, of the 
working mechanism as well — with legislative proce- 
dure, the routine of administration, the activities of 
political parties, and the efiicacy of popular control. A 
conscious effort is made throughout to connect up the 
citizen with these governmental processes. 

With political science in its broadest aspects, there- 
fore, "Practical Politics" is not concerned. It does 
not include a historical survey of the origin of the 
state, tracing the gradual emergence of political life, 
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or of the development of the state from the loosely 
organized tribal horde to the wonderfully complex 
social institution of the present day. Nor does it deal, 
primarily, with the fundamental nature of the state, 
or with the political ideas and political theories that 
have developed with reference to the origin and funda- 
mental nature of the state. These have all been com- 
prehensively treated in the preceding volumes of this 
series. The present study has to do merely with the 
machinery of the state, the government of the state, 
as it exists at the present time, and with the social and 
political forces which control and regulate the running 
of that machinery as at present developed in the United 
States. 

But so profoundly have certain political ideas and 
political theories influenced the development of states 
and moulded their forms of government, that no study 
even of the structural organization of government can 
fail to take them into account. This is especially true 
of American government and politics. The framers of 
the Declaration of Independence and of the federal 
constitution were profoundly influenced by the current 
political theories of their time, and wove many of those 
theories into the fabric of both documents, where they 
remain to this day. To arrive at a proper understand- 
ing of our constitutional system, therefore, it is neces- 
sary to approach the study with a knowledge of the 
most important, at least, of those theories as a back- 
ground. For this reason it has been thought advisable 
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to include, as an introduction to the present study, a 
brief statement and discussion of the fundamental prin- 
ciples of such of those theories as were incorporated in 
the American system. 

(2) The State. As popularly used in the United 
States, the term "state" refers to the subdivisions of 
the Union, the various "states" that go to make up 
the Commonwealth, as the "State of Michigan," the 
" State of Illinois," or the " State of California." But 
as used in political science the term has a different 
meaning.^ As a concept of political science, the state 
is a community of persons, permanently occupying a 
definite territory, independent of external control, and 
possessing an organized government to which all yield 
habitual obedience. In other words, a state is an inde- 
pendent, sovereign, organized, political society. Its 
essential characteristics are a fixed territory, sover- 
eignty, and organization. In this sense, it is incorrect 
to speak of New York or Ohio as states; for while 
these "states" are political societies and have organ- 
ized governments, they are neither independent nor 
sovereign, being subject in many things to the federal 
government at Washington. The name "state" was 
adopted by the original thirteen colonies after they had 
declared their independence of Great Britain and before 
they had adopted the federal constitution, when they 
considered themselves sovereign states within the 
meaning of the term as used in political science. When 
they adopted the constitution, they gave up their sover- 
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eignty over certain things to the national government 
and thereby ceased to be sovereign states. In the same 
way, nomadic tribes, hordes of wandering savages, and 
associations of robbers and pirates, not settled in a defi- 
nite territory or organized into a settled society, are in 
no sense States, in the contemplation of political science 
or international law. Though they yield obedience to 
no foreign power, they cannot be identified with a defi- 
nite portion of territory, and do not possess an organ- 
ized system of government. But the United States, 
Great Britain, France, Germany, and Russia are States 
in the true sense of the term. Thus we really have in 
mind the state, frequently, when we use the term 
" nation." 

(3) The Government. A distinction must be ob- 
served between the state and the government.^ The 
state, as has been pointed out, is the corporate people, 
the people politically organized. The government is 
the organization of the state, the machinery through 
which its functions are carried on. Thus government 
is not an end in itself, but a means to an end. It is the 
agency through which the collective will of the state 
is ascertained and expressed, and the ends of the state 
realized. It stands in much the same relation to the 
state that the physical plant of a telephone company, 
for instance, does to the business corporation, or that 
the material body of an individual does to the personal- 
ity of the individual. It is the mechanical part of the 
state. It is composed of the body of laws and customs 



8o2 LOCAL GOVERNMENT 

through which the will of the state is expressed, the 
officials charged with the formulation, execution, and 
interpretation of the laws and customs, and all the 
machinery and devices and practices utilized to make 
them effective over the people of the state. Govern- 
ments may be created, modified, and destroyed, and 
other governments set up in their place, without affect- 
ing the continuity of the state. Their form is deter- 
mined in all cases by political expediency, and responds 
to the changing ideals of the state as it develops from 
a lower to a higher stage of civilization. 

(4) The Social Compact. Many theories have been 
advanced from time to time in regard to the origin of 
the state, but the one that has exerted the greatest influ- 
ence on American institutions is the contract or social 
compact theory. This theory ascribed the origin of 
the state to a social contract or voluntary agreement 
between primitive men who, through the instrumentality 
of a covenant, organized themselves into a body politic. 
It assumed the existence of a "pre-social" or "pre- 
civil " condition of mankind prior to the establishment 
of the state, in which they lived in a " state of nature." 
where every individual was free to do as he liked. The 
only law that prevailed was the law of nature, the 
" liberty that each man hath to use his own power for 
the preservation of his own nature." Might made 
right. Every man had a natural right to possess him- 
self of anything which he had the power to hold. But 
although "absolute lord over his person and posses- 
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sions, equal to the greatest, and subject to nobody," his 
enjoyment of this freedom was "very uncertain and 
constantly exposed to the invasions of others," and 
the possession of his property was "very unsafe and 
very insecure." The state of nature was, therefore, a 
state of constant struggle and continual warfare, and 
was consequently intolerable. To end this intolerable 
condition, men got together and agreed "mutually to 
enter into one community and make a body politic." 
Each man surrendered all rights antagonistic to the 
equal rights of others and agreed to submit to a com- 
mon authority. By this agreement, two things were 
done : They formed themselves into a political society 
or civil state; and they adopted a form of government 
and chose a sovereign. Thus, according to the contract 
theory, " it was only as a result of deliberate choice, in 
the presence of the possible alternative of continuing in 
this state of nature, that commonwealths came into 
being." It maintains that all men are in a state of 
nature and remain so until, by their own consent, they 
make themselves members of some political society. 

(5) This theory exerted a profound influence upon 
American political thought at the time of the formation 
of the Union. It was accepted by Jefferson, Madison, 
and most of the framers of the constitution, and was 
recognized in the Declaration of Independence. That 
document declares " that all men are created equal, that 
they are endowed by their Creator with certain unalien- 
able rights," and "that to secure these rights, govern- 
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ments are instituted among men, deriving their just 
powers from the consent of the governed," and that 
"whenever any government becomes destructive of 
these ends, it is the right of the people to alter or abohsh 
it, and to institute new government." It was also incor- 
porated in the bill of rights of most of the early consti- 
tutions. The Massachusetts constitution declares that 
" the body politic is formed by a voluntary association of 
individuals," and that " it is a social compact by which 
the whole people covenants with each citizen, and each 
citizen with the whole people," and the New Hampshire 
constitution declares that "all men are born equally 
free and independent," and that "all government of 
right originates with the people," and "is founded in 
consent." 

It is needless to say that this theory does not explain 
the origin of the state, since it is not true to the his- 
torical facts. The state has been an institution of 
growth. As Professor Garner has observed, "the state 
is neither the handiwork of God, nor the result of supe- 
rior physical force, nor the creation of resolution or 
convention, nor a mere expansion of the family. Un- 
like the contrivance or agency through which it mani- 
fests itself and which we call government, the state is 
not a mere mechanical creation, but an institution of 
natural growth, of historical evolution." But the point 
to be borne in mind here, however, is not the truth or 
falsity of the theory, but the extent to which it influ- 
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enced and was incorporated in the American constitu- 
tional system. 

(6) Sovereignty. The most essential attribute of 
the state is sovereignty. Without it there can be no 
state, and with it every body politic becomes a state. 
It may be defined as the supremacy of the state over 
the lives and property of its subjects, the supreme 
power within the state to give commands and compel 
obedience.* In its nature it implies absolute and unlim- 
ited supremacy and indivisibility. A state must be 
free from outside domination and supreme within its 
borders; it cannot surrender a part of its sovereignty 
and remain a state. There must reside within the state 
an original, supreme, and unlimited power to impose 
its will upon all persons and things within its jurisdic- 
tion, and that power is sovereignty. 

But the possession of sovereignty and the exercise 
of sovereignty should not be confused. Sovereignty 
may be possessed by one body and exercised by another, 
since the exercise of sovereign power may be delegated.* 
The state may delegate the exercise of its sovereign 
powers to bodies subordinate or even external to itself, 
provided it reserves the right to resume the exercise of 
those powers at will. This is the case in modern gov-- 
ernments. The political powers of government are 
exercised by governmental agencies, not by inherent 
right, but by delegation from the sovereignty of the 
state. Those powers may be recalled and the govern- 
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mental agencies changed or even destroyed by the 
sovereign power of the state. 

In the United States, and here again is a reflection 
of the contract theory of the state, sovereignty resides 
in the people. The government is instituted by the peo- 
ple, its powers are delegated by the people, and all laws 
are enacted by representatives of the people in the name 
of the people. The people are sovereign. In the early 
history of the country a dispute arose as to whether 
sovereignty resided in the people of the several states 
or in the whole people of the United States, and great 
state questions were fought out on that basis. But the 
Civil War decided the controversy in favor of the latter 
view. Sovereignty now unquestionably resides in the 
people of the United States. 

(7) Constitutions. The delegation of the exercise 
of sovereign power by the state to the government is 
made through a constitution which defines and limits its 
extent and prescribes the form of governmental organ- 
ization through which it is to be exercised.^ Constitu- 
tions may be written, as in the United States and 
France, or unwritten, as in England. A written con- 
stitution is an organic act or fundamental law, ordained 
by the state or sovereign power, for the purpose of 
instituting a government, defining its powers, and deter- 
mining by whom they shall be exercised. It differs 
from an ordinary law or statute in that it is a direct 
enactment of the slate, while the latter is enacted by 
the law-making body created by the constitution. An 
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unwritten constitution is not a formal act but exists 
merely in the customs, traditions, precedents, grants of 
power, rules of procedure, and court decisions that have 
grown up gradually, " springing out of the life of the 
state." 

Both forms have their advantages and disadvantages. 
Written constitutions, while more definite, less open 
to dispute, and more easily understood, are more diffi- 
cult to change and more apt to be out of harmony with 
constantly changing social conditions. Unwritten con- 
stitutions, on the other hand, while more flexible and 
more easily kept in harmony with existing conditions, 
are at the same time more vague, more subject to tran- 
sitory changes, and less of a protection against the 
abuse of power. Unwritten constitutions necessarily 
lodge sovereignty in the government, as for instance in 
Parliament, while written constitutions assume that 
there is a power above the government — the people — 
and lodge sovereignty there. The more recent constitu- 
tions have been of the written type. 

(8) Classification of Governments. Aristotle classi- 
fied governments into monarchies, aristocracies, and 
democracies, according to whether sovereignty resided 
in a single person, a few persons, or the majority. They 
may be classified with equal accuracy in a large number 
of ways, depending upon the ideas to be emphasized 
or the points of view from which approached. Govern- 
ments may be direct or representative, limited or unlim- 
ited, hereditary or elective, centralized or dual, consoli- 
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dated or coordinated, or parliamentary or presidential. 
Governments are direct or representative, according as 
the state is or is not identified with the government. In 
a direct government the state is identified with the 
government, as in Great Britain, there being no organ- 
ization of the state apart from the government. In a 
representative government the state is not identified 
with the government, but has a separate and distinct 
organization apart from and superior to the govern- 
ment. The government is merely representative of the 
state. A limited government is one in which the con- 
stitution limits the sphere of government and sets up 
constitutional guarantees of individual rights, as in Ger- 
many and the United States. An unlimited govern- 
ment is one in which the constitution sets up no such 
guarantees, but where the government is unlimited, as 
in the case of England, France, and Russia. A central- 
ized government is one in which all the powers of gov- 
ernment are vested in a central government. Local 
governments may exist, but they receive their powers 
from the central government and are subordinate to it. 
In dual governments authority is divided between two 
governments, each more or less independent of the 
other. The state delegates certain powers to one and 
certain powers to the other, and each may exercise these 
powers independently of the other. A consolidated gov- 
ernment is one in which all the powers of government 
are entrusted to a single governmental body. A coordi- 
nate government is one in which the powers of govern- 
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merit are divided between coordinate departments of the 
government, such as legislative, executive, and judicial, 
each being independent of the other. A parliamentary 
government is one in which the executive is subordinate 
to the legislative department; a presidential govern- 
ment, one in which it is not. In a parliamentary gov- 
ernment the real executive is chosen by the legislature, 
can be removed by it, and must always reflect the will 
of a majority of its members. In a presidential govern- 
ment, on the other hand, the executive is not chosen 
by the legislature, cannot be removed by it, and is in no 
way responsible to it for its administrative acts and 
policies. The British cabinet is a good example of the 
former, and the president and American cabinet of the 
latter. 

According to these various classifications, then, the 
United States government may be classified as a repre- 
sentative, limited, elective, dual, coordinated, presi- 
dential government. It is representative, the people 
and not the government being sovereign; it is limited, 
individual rights being safeguarded by constitutional 
limitations ; it is elective, public officials being elected by 
the people; it is dual, there being both state (common- 
wealth) and national governments, supreme within 
their own spheres ; it is coordinate, both state and nation 
having coordinate departments independent of each 
other; and finally, it is presidential, the president and 
his cabinet being independent and not responsible to 
Congress. 



8i2 LOCAL GOVERNiMENT 

(9) Theory of Delegated Powers. Dual govern- 
ments may be further classified as confederations and 
federations. A confederation is a league of sovereign 
states, created by the joint action of the states which 
compose it. Its government rests upon legislative enact- 
ment, and consequently represents the several states 
rather than the people of the several states. It can act 
only through the states and their governments, not 
directly on the people themselves. Sovereignty under 
a confederation resides either in the governments of the 
several states or in the people of those states. Our gov- 
ernment under the Articles of Confederation was such 
a league or confederation. A federation, on the other 
hand, is a sovereign state made up of the people of sev- 
eral states which have given up their sovereignty to 
form the federal state. Its government is the creation 
of the people themselves, and it acts directly upon them 
independently of the governments of the component 
states. In the case of a federation sovereignty resides 
in the people of the federal state. A confederate gov- 
ernment may be changed by the joint action of the state 
governments composing it; but a federal constitution 
can only be modified or amended by act of the peoplc 
themselves or their authorized representati\es. Thus 
the United States government may also be classified as 
a federation or federal state. In certain things the 
people have delegated supreme power to the federal 
government ; in all others the state governments remain 
supreme. 
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This division of powers between the federal and state 
governments is one of the characteristic features of our 
American system, and it was made in accordance with 
what is known as the theory of delegated powers.® The 
representatives from the several colonies met in consti- 
tutional convention and by the federal constitution dele- 
gated to the federal government certain powers. At the 
same time it prohibited the exercise of certain powers by 
the several states. But it reserved to the states all 
powers not delegated to the federal government or pro- 
hibited to the states by the constitution. The national 
government, therefore, is a government of delegated 
powers ; it can exercise only those powers directly dele- 
gated to it by the federal constitution. The several 
states, on the other hand, are governments of reserved 
powers, and can exercise all powers not delegated to the 
federal government or prohibited to the states by the 
constitution. To find if the federal government has the 
power to perform a certain act, it is only necessary to 
examine the federal constitution to find if that power 
has been delegated to it; to find if a state has the power 
to do a certain thing, it is necessary to examine the 
federal constitution and its own constitution to find if 
that power has been prohibited. If it has not, then the 
state has the right to exercise it. To the federal gov- 
ernment have been delegated those powers which have 
to do with the interests of the nation as a whole, such 
as foreign affairs, national finance, interstate commerce, 
currency, and the army and navy. To the states have 
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been reserved all those other powers which afifect the 
daily life of the citizens, such as local government, edu- 
cation, police powers, and legislation affecting life and 
property. Thus the theory of delegated powers is one 
of the fundamental theories of the American constitu- 
tional system. 

( lo) Theory of the Separation of Powers. Another 
theory which exerted a profound influence upon the 
framers of our constitution and which was incorporated 
in the American system is the theory of the separation 
of powers.'' This theory was popularized by Montes- 
quieu and Blackstone about the middle of the eighteenth 
century. According to it, all governmental functions 
fall into one of three classes : those which are legisla- 
tive, those which are executive, and those which are 
judicial. The legislative functions have to do with the 
making of laws, the executive functions with enforcing 
the laws, and the judicial functions with interpreting 
the laws. Montesquieu believed that these departments 
should be separate and independent. He had studied 
the English constitution, discovered an approximate 
separation of such powers there, and traced the large 
degree of personal liberty which the Englishmen en- 
joyed to this separation of the powers of government. 
He maintained that when the legislative and executive 
powers of government were united in the same hands 
there could be no liberty ; or if the judicial power were 
united with the legislative and executive, there could 
be no liberty ; for when these powers are combined and 
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exercised by the same body, life and property are 
exposed to arbitrary control. But when these powers 
are kept separate and exercised by different bodies, each 
acts as a check upon the other and individual liberty is 
preserved from oppression. This theory was accepted 
by Blackstone and, through his influence together with 
that of Montesquieu, became a part of the political 
creed of the early American statesmen, including Wash- 
ington, Madison, Jefferson, Hamilton, and later, Story, 
Kent, and Webster. The theory was incorporated in 
all the early state constitutions, and finally in the federal 
constitution. 

Of course these early American statesmen were not 
unmindful of the limitations of the theory, but recog- 
nized the impossibility of an absolute separation of the 
three departments.* Manifestly it would be impossible 
many times to distinguish between a legislative, execu- 
tive, or judicial function, or to draw a line of demarka- 
tion dividing them. To a limited extent, the executive 
must exercise legislative functions in the administration 
of government, as must also the judiciary in the inter- 
pretation and construction of laws. There must be a 
certain interdependence of departments in order that 
the unity of government may be preserved. As stated 
by Madison, " unless the departments were so connected 
and blended as to give to each a constitutional check 
over the others, the degree of separation which the 
maxim requires as essential to a free government can 
never in practice be duly maintained." They adopted 
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the plan, therefore, of keeping the departments separate 
and independent of each other only in so far "as the 
nature of a free government will admit; or as is con- 
sistent with that chain of connection that binds the 
whole fabric of the constitution in one indissoluble 
bond of unity and amity." Each department was given 
sufficient control over the others to protect its own 
sphere from encroachment. The legislature was given 
control of finances and the power of impeachment; the 
executive was given a limited veto on legislation ; and 
the judiciary was given the ultimate decision as to the 
constitutionality of the acts of the other departments. 
Each department acts as a check upon the others if they 
become tyrannical, and is itself held in check by similar 
powers exercised by the others. Thus was established 
the elaborate system of "checks and balances" for 
which the American system is famed. 

With this preliminary survey as a background, the 
study of the system itself will be taken up. 



SUPPLEMENTARY READING 

CHAPTER I 
Some Elements of Government and Politics 

1 The State. — An aggregate of men living together in a 
single community, and united by mutual interests and relation- 
ships, we term a Society. When there is created a supreme 
authority to which all the individuals of this society yield a 
general obedience, a State is said to exist. The social body 
becomes, in other words, a body politic. The instrumentalities 
through which this superior authority formulates its will and 
secures its enforcement is termed a Government; the commands 
it issues are designated Laws ; the persons that administer them, 
public officials, or, collectively, a Magistracy; the whole body of 
individuals, viewed as a political unit, is called a People ; and, 
finally, the aggregate of rules or maxims, whether written or 
unwritten, that define the scope and fix the manner of exercise 
of the powers of the State, is known as the Constitution. The 
State itself, then, is neither the People, the Government, the 
Magistracy, nor the Constitution. Nor is it, indeed, the territory 
over which its authority extends. It is the given community of 
individuals viewed in a certain aspect — namely, as a political 
unity. — W. W. Willoughby, " The American Constitutional 
System," t- 3- 

If one more definition may be added to the long list already 
given, I would offer the following: The state, as a concept of 
political science and constitutional law, is a community of per- 
sons more or less numerous, permanently occupying a definite 
portion of territory, independent of external control and possess- 
ing an organized government to which the great body of inhabi- 
tants render habitual obedience. The essential constituent ele- 
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ments, political, physical, and spiritual, of the modern state are 
all brought out in this definition. They are : first, a group of 
persons acting together for common purposes ; second, the occu- 
pation of a determinate portion of the earth's surface which 
constitutes the home (or, as the Germans say, the Boden) of 
the population; third, irtdependence of foreign control; and, 
fourth, a common supreme authority or agency through which 
the collective will is expressed and enforced. — G. W. Garner, 
" Introduction to Political Science," p. 41. 

All bodies politic are not states. Throughout the inhabited 
world there are numerous bodies politic, large and small, each 
definitely organized for purposes of common defense and wel- 
fare, but most of these are in subordination to similar but larger 
organizations. Some of these larger organizations are recognized 
as independent and sovereign, in which case they are known as 
national bodies politic and are called states. The subordinate 
bodies politic are known by such names as provinces, depart- 
ments or counties, cities or municipalities, and townships or com- 
munes. A state, therefore, may be defined for theoretical pur- 
poses as a sovereign political unity, or, if studied concretely, 
i. e., through its organization, it may be defined as a national 
body politic having sovereignty. The term nation is applied to 
the unity spoken of as the national body politic, and the term 
people is applied to the collective mass of inhabitants having 
domicile within the state, owing it allegiance and entitled to 
its protection. When emphasis is placed on the fact that the 
state has authority over its members, these are called subjects; 
if emphasis is on the fact that the members have rights within 
the state, then the term citizen might better be used. In consti- 
tutional forms of government male adult citizens, under certain 
restrictions, are given the right to elect by vote officers or repre- 
sentatives, and the collective body of such citizens is known as 
the electorate. This body in popular discussions is regularly 
assumed to be the exponent or mouthpiece of the people. — /. Q. 
Dealcy, " The Development of the State." p. 54. 

2 The Government. — In the next place, we must distinguish 
between the terms " state " and " government " often emploj'ed by 
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political writers as if they were identical in meaning. In reality 
they represent widely different concepts and upon the recognition 
of the distinction between them depends the true understanding 
of some of the most fundamental questions of political science. 
As has already been remarked, the state is a sovereign com- 
munity, politically organized for the promotion of common ends 
and the satisfaction of common needs, while the government is 
the collective name for the agency, magistracy, or organization, 
through which the will of the state is formulated, expressed, and 
realized. The government is an essential element or mark of the 
state, but it is no more the state itself than the brain of an 
animal is itself the animal, or the board of directors of a cor- 
poration is itself the corporation. In earlier times it was not 
uncommon to identify the ruling sovereign with the state, and 
the famous saying attributed to Louis XIV (L'ctat, c'est moi) 
has often been quoted as an example of such identification. If 
the government and state were identical, the death of the reign- 
ing sovereign or the overthrow of the government would neces- 
sarily interrupt, if not destroy, the continuity of the state life. 
But as a matter of fact changes of governmental organization 
do not affect the existence of the state. States possess the 
quality of permanence. Governments, on the contrary, are not 
immortal ; they are constantly undergoing change as a result of 
revolution, of the extinction of dynasties, or through legal pro- 
cesses, yet the state continues unimpaired and unaffected. Gov- 
ernments are mere " contrivances," to use the language of 
Professor Seeley, through which the state manifests itself. They 
possess no sovereignty, no original unlimited authority, but only 
derivative power delegated by the state through its constitution. 
To understand clearly, therefore, the nature of each and the 
relation of one to the other we must avoid identifying them 
either in thought or treatment. — G. W. Garner, "Introduction to 
Political Science," pp. 43, 44. 

3 Limitations on Government. — This supremacy of the state 
over the lives and property of its subjects seems to be a danger- 
ous power, and might easily result in despotism and the destruc- 
tion of personal liberty. Yet after all, the aim of the state is 
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the protection, not the destruction of Hfe and property; and with 
all its defects it has measurably succeeded in its purpose. 
Tendencies toward tyranny can regularly be checked by an intel- 
ligent citizen body, who can so arrange the constitution of the 
state as to make the government a powerful agency in the devel- 
opment of all that is needful and helpful in national prosperity. 
The state should ex'^rcise whatsoever powers seem necessary and 
expedient for national welfare, provided that, in so doing, it 
meets with the tacit approval and hearty support of the people. 
If, in the opinion of the people, it is inexpedient to allow the 
government to exercise large powers, constitutional restrictions 
can minimize governmental activity almost to the vanishing 
point. If, on the other hand, it seems wise to enlarge the powers 
in exercise, one limitation after another can be removed, until 
the government may direct and regulate a very large proportion 
of the powers included under the notion of sovereignty. 

Such limitations on the exercise of sovereign powers take the 
form of bills of rights, constitutional regulations of governmental 
power and control over officials, effective enough to make them 
useful agents rather than tyrannical masters of the people. Just 
as an autocratic king may be so dominated by his ministers as to 
be a mere puppet in their hands, so a sovereign state may have 
its governmental organization so wisely regulated by constitu- 
tional provisions as to make it the greatest factor in the develop- 
ment even of individuality. — /. Q. Dcalcy, " The Dcvclol>meiit of 
the State," pp. 55, 56. 

* Exercise of Sovereignty. — In American constitutional law 
a peculiar system is established; the powers of sovereignty being 
classified, and some of them apportioned to the government of 
the United States for its exercise, while others are left with 
the States. Under this apportionment the nation is possessed 
of supreme, absolute, and unconlroUable power in respect to 
certain subjects throughout all iho States, while the States have 
the like unqualified power, within their respective limits, in 
respect to other subjects. Over certain other subjects the states 
have a qualified dependent or defeasible ]iowcr, inasmuch as their 
action is liable at any time to be overruled, and their powers to 
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become dormant, by the exercise of a superior power which is 
conferred upon the nation over the same subjects.— T. M. Cooky, 
"Principles of Constitutional Law," pp. 21, 22. 

'^ Constitution. — If one were carefully to observe in any 
given state the several divisions of government, and to note the 
fundamental powers respectively exercised by each, and the man- 
ner of such exercise, he would thereby become familiar with the 
fundamental law, or the constitution of the state. Every state, 
whether democratic or autocratic, has a constitution. This is not 
the. same as saying that every state has a constitutional form of 
government, which would imply that the rights of the people are 
fairly well secured by law against possible governmental tyranny. 
It is, however, obvious that every state, no matter how despotic 
or autocratic it may be, is a form of organization, made up 
of several departments exercising sovereign powers, and has a 
well-defined customary way of exercising such powers. Such 
constitutions may not be written, and in most states are not, yet 
jurists familiar with any given state could readily write out the 
constitution of that state, whether it be an autocracy, a federa- 
tion or a democracy. Evidently, then, every state from the 
moment when it begins its existence has a constitution, which 
may be defined as that fundamental law or body of laws, written 
or unwritten, in which may be found (a) the form of the organi- 
zation of the state, (b) the extent of power intrusted to the 
various agencies of the state, and (c) the manner in which these 
powers are to be exercised. 

Such a constitution regularly voices the will of the dominant 
part of the community, i. e., that part which contains the strength, 
wealth and intelligence of the nation. The persons who compose 
this dominant part will not necessarily themselves formulate the 
fundamental law of the state, but by formal appointment or tacit 
consent they will permit some person or body of persons to order 
the framework of the organization of the state and the powers to 
be exercised by its several agencies. In a well-ordered state the 
constitution will fully and exactly voice the wish and will of the 
entire community, but generally that is rather the ideal than the 
rule. In practice the constitution will represent, as already said. 
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the will of the dominant part of the community, often to the 
neglect and even to the injury of the interests of the other 
members of the body politic. The aim of democracy is t6 
develop a constitutional system voiced in the composition of the 
lawmaking body that will allow all the interests of the nation 
to be adequately provided for in the constitution. — /. Q. Dealey, 
" The Development of the State,'' p. 207. 

" Distribution of Powers. — In all American states certain 
fundamental personal, property, and political rights are secured 
by written constitutions. These constitutions have several dis- 
tinct functions : 

First, they are constructive. They provide a form of govern- 
ment, divide the various powers into convenient groups, and pre- 
scribe the proper mode of their exercise. This is the oldest and 
commonest function of a constitution. 

Second, they are prohibitive. They place a number of restric- 
tions upon legislative and executive powers and even upon the 
power of the individual to make certain contracts or use his 
property in certain ways. The most important of these prohibi- 
tions are designed to protect the individual citizen from gov- 
ernmental oppression, and it is the existence of these prohibitions 
in modern constitutions that most sharply distinguishes them from 
the governmental instruments of antiquity. As compared with 
the total bulk of constitutions, these supremely important pro- 
visions are but a small part. In the constitution of New York 
they form less than one-twentieth, and of South Dakota less 
than one-thirtieth. They secure personal and religious liberty, 
freedom of speech and of the press, rights of assemblage and 
petition, equal protection of the laws, compensation for property 
taken for public use, protection to persons accused of crime, 
immunity from unreasonable searches or seizures, and due process 
of law for all attempts to deprive persons of life, liberty, or 
property. 

Third, in the case of the Federal Constitution, it also divides 
the powers of government between the stales and the United 
Slates, and provides for the onkrly administration of our fed- 
eral system. — Dean J. P. Hall, " Coiislitutioiial Law," pp. 5, 6. 
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' Separation of Powers. — When all the powers of sover- 
eignty are exercised by a single person or body, who alone makes 
laws, determines complaints of their violation, and attends to 
their execution, the question of a classification of powers can 
have only a theoretical importance, for the obvious reason that 
nothing can depend upon it, which can have practical influence 
upon the happiness and welfare of the people. But inasmuch 
as a government with all its powers thus concentrated must of 
necessity be an arbitrary government, in which passion and 
caprice is as hkely to dictate the course of public affairs as a 
sense of right and justice, it is a maxim in political science that, 
in order to the due recognition and protection of rights, the 
powers of government must be classified according to their 
nature, and each class intrusted for exercise to a different depart- 
ment of the government. This arrangement gives each depart- 
ment a certain independence, which operates as a restraint upon 
such actions of the others as might encroach on the rights and 
liberties of the people, and makes it possible to establish and 
enforce guaranties against attempts at tyranny. We thus have 
the checks and balances of government, which are supposed to 
be essential to free institutions. — T. M. Cooky, "Principles of 
Constitutional Law," p. 44. 

It has already been intimated that Montesquieu's theory of 
the separation of powers was made the basis of the system of 
government adopted in the United States at the end of the 
eighteenth century. A perusal of the writing of those men who 
influenced most profoundly the political thought of the time will 
reveal a practically unanimous acceptance of the theory. 

The theory was accepted not, however, as a scientific theory 
but as a legal rule. Many of the state constitutions, which 
either were adopted soon after the American Revolution or have 
been put into force since, contain clauses known as " distributing 
clauses,'' of which that contained in the constitution of Massa- 
chusetts may be taken as a most forcible example. Article 30 of 
the first constitution of Massachusetts provides that "in the 
government of this commonwealth the legislative department 
shall never exercise the executive or judiciary powers or either 
3 
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of them ; the executive shall never exercise the legislative or 
judiciary powers or either of them; the judiciary shall never 
exercise the legislative or executive powers or either of them, to 
the end that it may be a government of laws and not of men.'' 
Other constitutions, of which the constitution of the United States 
is one, provide that the legislative power shall be vested in a legis- 
lature, that the executive power shall be vested in a president or 
governor, and that the judicial power shall be vested in certain 
courts. Such provisions, however, are held to have practically the 
same legal effect as the distributing clause in the Massachusetts 
constitution, on the theory that " affirmative words are often, in 
their operation, negative of other objects than those affirmed." — 
F. J. Goodnow, "Principles of the Administrative Law of the 
United States," p. 31. 

8 Madison's View of the Separation of Powers. — On the 

slightest view of the British Constitution, we must perceive that 
the legislative, executive, and judiciary departments are by no 
means totally separate and distinct from each other. The execu- 
tive magistrate forms an integral part of the legislative author- 
ity. He alone has the prerogative of making treaties with for- 
eign sovereigns, which, when made, have, under certain limita- 
tions, the force of legislative acts. All the members of the 
judiciary department are appointed by him, can be removed by 
him, on the address of the two Houses of Parliament, and 
form, when he pleases to consult them, one of his constitutional 
councils. One branch of the legislative department forms also 
a great constitutional council to the executive chief, as, on 
another hand, it is the sole depositary of judicial power in cases 
of impeachment, and is invested with the supreme appellate juris- 
diction in all other cases. The judges, again, are so far con- 
nected with the legislative department as often to attend and 
participate in its deliberations, though not admitted to a legis- 
lative vote. 

From these facts, by which Montesquieu was guided, it may 
clearly be inferred that, in saying " There can be no liberty 
where the Icgiskitive and executive powers are united in the same 
person, or body of magistrates," or, " if the power of judging 
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be not separated from the legislative and executive powers," he 
did not mean that these departments ought to have no partial 
agency in, or no control over, the acts of each other. His mean- 
ing, as his own words import, and still more conclusively as 
illustrated by the example in his eye, can amount to no more than 
this, that where the whole power of one department is exercised 
by the same hands which possess the whole power of another 
department, the fundamental principles of a free constitution are 
subverted. This would have been the case in the constitution 
examined by him, if the king, who is the sole executive magis- 
trate, had possessed also the complete legislative power, or the 
supreme administration of justice; or if the entire legislative 
body had possessed the supreme judiciary, or the supreme execu- 
tive authority. This, however, is not among the vices of that 
constitution. The magistrate in whom the whole executive power 
resides cannot of himself make a law, though he can put a 
negative on every law; nor administer justice in person, though 
he has the appointment of those who do administer it. The 
judges can exercise no executive prerogative though they are 
shoots from the executive stock; nor any legislative function, 
though they may be advised with by the legislative councils. The 
entire legislature can perform no judiciary act, though by the 
joint act of two of its branches the judges may be removed 
from their offices, and though one of its branches is possessed of 
the judicial power in the last resort. The entire legislature, 
again, can exercise no executive prerogative, though one of its 
branches constitutes the supreme executive magistracy, and an- 
other, on the impeachment of a third, can try and condemn all 
the subordinate officers in the executive department. 

If we look into the constitutions of the several states we find 
that, notwithstanding the emphatical and, in some instances, the 
unqualified terms in which this axiom has been laid down, there 
is not a single instance in which the several departments of 
power have been kept absolutely separate and distinct. New 
Hampshire, whose constitution was the last formed, seems to 
have been fully aware of the impossibility and inexpediency of 
avoiding any mixture whatever of these departments, and has 
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qualified the doctrine by declaring "that the legislative, execu- 
tive, and judiciary powers ought to be kept as separate from, and 
independent of, each other as the nature of a free government 
will admit; or as is consistent with that chain of connection that 
binds the whole fabric of the constitution in one indissoluble 
bond of unity and amity." Her constitution accordingly mixes 
these departments in several respects. The Senate, which is a 
branch of the legislative department, is also a judicial tribunal 
for the trial of impeachments. Th"fe President, who is the head 
of the executive department, is the presiding member also of 
the Senate; and, besides an equal vote, in all cases, has a cast- 
ing vote in case of a tie. The executive head is himself even- 
tually elective every year by the legislative department, and his 
council is every year chosen by and from the members of the same 
department. Several of the officers of state are also appointed 
by the legislature. And the members of the judiciary department 
are appointed by the executive department. — The Federalist, 
Ford's Ed., pp. 321, 323. 
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CHAPTER II 
THE AMERICAN CONSTITUTIONAL SYSTEM 

HAVING noted some fundamental elements and 
underlying political theories of American govern- 
ment, it seems advisable, before taking up the study of 
the various branches of government in the United 
States, to observe the manner and extent of their appli- 
cation, and to get a bird's-eye-vievi^ of the American 
constitutional system. 

( I ) The Federal Constitution. At the foundation 
of the American system lies the' federal constitution. 
This constitution is the supreme law of the land. It 
was agreed upon by delegates representing the various 
states in convention, was submitted to the people of the 
several states by their legislatures, and was adopted by 
the people through delegates elected for the express pur- 
pose of considering and deciding upon it. The people 
themselves as well as the states became parties to it. 
" We, the people of the United States," declares the 
preamble, " do ordain and estabhsh this constitution for 
the United States of America." Thus the constitution 
became a sovereign grant of power from the sovereign 
people to the newly formed government, and by its 
adoption the people of the several states, which before 
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had been merely united in a league or confederation, 
became united in a nation or federal state, and the citi- 
zens of every state became also citizens of the United 
States. 

Had the federal constitution been adopted by the 
states alone, it would have been of an entirely different 
character. Having been adopted by legislative enact- 
ment, it could be later rejected by a subsequent act, and 
any state could withdraw from the union at any time. 
But being adopted by the people themselves, only the 
people or their representatives can alter or abolish it. 
It is not merely a compact, therefore, but an instrument 
of government, an expression of the sovereign will of 
the nation, operative upon the people individually and 
collectively, and within its sphere, upon the component 
states. Any law passed by any legislative body in the 
country in violation of the federal constitution is null 
and void. Even state constitutions must not conflict 
with it. " This constitution, and the laws of the United 
States which shall be made in pursuance thereof, and 
all treaties made, or which shall be made, under the 
authority of the United States," says Article \"I, " sliall 
be the supreme law of the land; and the judges, in 
every state, shall be bound thereby, anything in the con- 
stitution and laws of any state to the contrary not- 
withstanding." 

The constitution provides the form of government 
for the United States. It also provides what powers, 
and over what things the United States government 
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shall have jurisdiction. Congress derives its power to 
legislate from the constitution, which is the measure of 
its authority. But as has already been pointed out, the 
government created by the constitution is one of limited 
or enumerated powers. It has only those powers that 
are expressly conferred or necessarily implied. A 
power not conferred is withheld, and belongs to the 
several states or to the people. 

Therefore the constitution does more than simply 
provide for a national government : it provides for a 
general political system of government by dividing the 
powers and functions of government between the na- 
tional and state governments. Not only does it create 
a national government, with executive and legislative 
and judicial departments, and enumerate the powers 
which they may exercise, but it reserves to the states 
all powers not delegated, and then establishes certain 
fundamental limitations upon the powers which each 
may exercise. Furthermore, it establishes a system of 
private rights which are secure against the interference 
of either government. Certain powers are prohibited 
to the federal government, certain powers are pro- 
hibited to the state governments, and certain powers are 
prohibited to both governments. Within a certain 
sphere the individual is guaranteed against interference 
on the part of any government. 

(2) The Federal State. ^ Thus the theory of the 
delegation of powers was adopted in the fundamental 
organization of the American state, and thereby was 
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accomplished a master stroke of diplomacy on the part 
of the framers of the constitution, who preserved the 
dignity of the individual states while at the same time 
creating an efficient central government, and presented 
to the world a unique and, as time has shown, success- 
ful national organization. The American federal state 
presents the novelty of a commonwealth of common- 
wealths.^ Within the same territory there are two 
spheres of government, one left to the federal govern- 
ment and one to the state governments. These two 
spheres are kept separate. Two complete sets of govern- 
mental machinery are provided, both of which act upon 
the same citizens. In one sphere the federal authority is 
supreme, in the other the state authorities are supreme. 
No state can interfere in any way with the operation of 
the federal government or its agencies while acting 
within its constitutional provisions, nor can the federal 
government interfere with the state governments within 
their field,* but where it is competent for either gov- 
ernment to act and their actions conflict, the actions of 
the federal government prevail. When questions of 
conflict arise they are tried in the United States Su- 
preme Court, and if conflicts actually exist they are 
dissolved in favor of the national government. Thus 
each is kept within its constitutional sphere by the 
Supreme Court and the balance between the union 
and its constituent states is harmoniously preserved. 
(3) Tlie Several States. The several states united 
under llie constitution form the federal union. But 



LOCAL GOVERNMENT 833 

these states are not mere subdivisions, mere districts of 
the federal state created for the convenience of carry- 
ing on the affairs of the national government.* They 
are not mere provinces or departments subordinate to 
the central government, but within their sphere are 
sovereign, and their autonomy is guaranteed by the 
constitution. They were not created by the constitution 
but existed, the older ones, before it came into exist- 
ence. Each state has the right to determine its own 
form of government and to decide what activities it 
will undertake. It has an authority of its own, inde- 
pendent of the federal government and not delegated 
by it, and acts directly upon its own citizens without the 
interference of any outside authority. And not only 
does it have sovereign power and control over local 
affairs, but it also has a hand in determining matters of 
general concern to the nation as a whole, together with 
the other members of the union. 

The inherent sovereign powers of the community not 
delegated to the federal government are exercised 
through the state governments, and any residuum of 
power falls to the state and not to the union. It is 
therefore impossible to enumerate the powers of the 
state. They are so varied in their character and so 
extensive in their scope that an attempt to enumerate 
them would " involve cataloguing all the multitudinous 
business and social relationships of life." Until the 
last few decades we have thought of the federal powers 
as being the most important. They have seemed 
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greater by comparison, and possibly during our early 
history they were more important, when we were estab- 
lishing ourselves as an independent nation. Then they 
are of uniform application throughout the entire coun- 
try. But as affecting the daily life of the citizen, the 
powers of the state are far more extensive and vital. 
To the national government are left the regulation of 
foreign relations, peace and war, interstate relations, 
national finances, and the government of territories and 
dependencies, but to the states are left all those regula- 
tions which affect the daily intercourse of individuals. 
To the states are reserved those powers which protect 
the life, liberty, and safety of their citizens; which 
regulate the conduct of business and industry; the 
ownership, use, and disposition of property; the mak- 
ing and enforcing of contracts; the freedom of wor- 
ship; education; marriage, divorce, and domestic rela- 
tions; the regulation of corporations; suffrage and elec- 
tions; the organization of local government; the whole 
administration of criminal laws; and all that range of 
functions which have to do with the daily intercourse 
and relationship of man and man. As Bryce has said, 
"In the partitionment of government functions be- 
tween nation and state, the state gets the most but the 
nation the highest, so the balance between the two is 
preserved." 

(4) Local Government. But not only is there a 
division or distribution of powers between the national 
and state governments, but there is a division of gov- 
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ernment within each commonwealth between the state 
government on the one hand, and the local governments 
on the other. States are usually so large and the admin- 
istration of government so extensive that they must be 
divided for purposes of effective management.^ In 
addition to the machinery of state government, there- 
fore, there are in each state a large number of subordi- 
nate governments whose jurisdiction extends over only 
a limited area and certain subjects, such as counties, 
towns, cities, etc. These subordinate governments are 
known as "local governments." They usually act in 
two capacities, as agents of the state in administering 
the government of the state — enforcing laws, collect- 
ing taxes, conducting elections, maintaining schools — 
and as organizations for the supply of local needs 
— supplying water, light, streets, sewer systems. In 
some local governments the state functions predominate, 
as in the county, which is provided almost exclusively 
as an agent of the state and for the convenient admin- 
istration of state affairs, while in others the local func- 
tions are the most numerous and important, as in the 
case of the modern city whose government is almost 
exclusively devoted to the needs arising from the con- 
centration of a large population in a limited area. 

The chief difference between the state and local gov- 
ernments rests upon their legal position in the constitu- 
tional system. State governments are taken for granted 
in the federal constitution. They are further provided 
for in the various state constitutions and cannot be 
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changed except by constitutional amendment. Local 
governments on the other hand are created by the state 
legislature, except where the constitution contains such 
provisions, and can be modified in the absence of con- 
stitutional limitations by the legislature at its pleasure. 
Thus local governments are corporations.® They are 
incorporated by the state legislatures for the purpose 
of government. "Obviously, then, the area and popu- 
lation of a governmental unit is no indication of its 
legal position. New York City with a population of 
over four million is a mere corporation, created by a 
commonwealth legislature; while Nevada with a popu- 
lation of less than fifty thousand is an integral part of 
United States." 

(5) Rural and Urban Governments. Again, local 
governments may be classified as rural and urban. In 
this classification no application of the theory of the 
distribution of powers is made as in the case of the 
state and the nation, or the state and its local corpora- 
tions, but it is based merely on the character of the cor- 
porations themselves. Rural local government includes 
counties, towns or townships, and the various kinds of 
administrative districts, such as road districts, drainage 
districts, school districts, etc. It also includes the New 
England town, although it is essentially an urban cen- 
ter many times. It combines the characteristics and 
functions of the township and village. Urban govern- 
ment includes the government of cities. 

The line of division between rural and urban govern- 
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ment is often indistinct. By nature the village is an 
urban government. It is usually organized on a minia- 
ture city plan; it is a miniature city, an incipient city. 
But in its problems and its social aspects it is rural. 
The Census Bureau classifies all areas with less than 
twenty-five hundred population as rural. The major- 
ity of villages of course fall within this limit. On the 
other hand, many of the New England towns are cities 
of no mean dimensions, several of them having a popu- 
lation of over twenty thousand. Their governmental 
organization, however, is plainly rural. 

In the preparation of this volume these classifications 
have been observed. It is devoted entirely to local rural 
government in the United States. Part I is introduc- 
tory and is intended to not only serve as an introduction 
to the study of local government alone, but to recall 
some of the elements of politics and government which 
should be kept in mind in studying the whole constitu- 
tional system and to furnish the proper historical back- 
ground for such a study. Part II is devoted to rural 
government, including town, township, county, and vil- 
lage government. For the purposes of this volume it 
has been thought best to treat village government as 
rural in order that more space may be given to munici- 
pal government without disturbing the arrangement of 
the second volume. 



SUPPLEMENTARY READING 

CHAPTER II 
The American Constitutional System 

1 The Federal State. — We are led to the conclusion that 
not only cannot a so-called Federal State be based upon an 
agreement or compact between preexistent States, but that it 
cannot be itself, in any strict sense, composed of constituent 
States. In all exactness, the term "Federal State" is thus an 
improper one. A federal form of government we may have 
but not a Federal State; for a State is by its very nature a 
unity in that its essential attribute, its sovereignty, is necessarily 
a unity. There cannot be, therefore, any such thing as a State 
composed of States. Strictly speaking, therefore, the only cor- 
rect manner in which the term " Federal State " may be employed 
is to designate a State in which a very considerable degree of 
administrative autonomy is given to the several districts into 
which the State's territory is divided. Conversely, we must hold 
that in all composite political organizations in which the indi- 
vidual members still retain their sovereignty, and therefore con- 
tinue to exist as States, no National State is created. A Central 
Government with very considerable powers may indeed exist, 
but only as the common agent of the several associated States, 
not as the organ of a distinct central sovereignty. Furthermore, 
the written articles of union, if such there be, cannot be regarded 
as a law or Constitution, but only as an international compact or 
treaty. — IV. W. Willoughby, "The American Constitutional 
System," p. p. 

The American Federal Republic corresponds to neither of 
these two forms [Leagues or Confederations], but may be said 
to stand between them. Its central or national government is 

838 
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not a mere league, for it does not wholly depend on the com- 
ponent communities which we call the States. It is itself a com- 
monwealth as well as a union of commonwealths, because it 
claims directly the obedience of every citizen, and acts immedi- 
ately upon him through its courts and executive officers. Still 
less are its minor communities, the states, mere subdivisions of 
the Union, mere creatures of the national government, like the 
counties of England or the departments of France. They have 
over their citizens an authority which is their own, and not 
delegated by the central government. They have not been called 
into being by that government. They — that is, the older ones 
among them — existed before it. They could exist without it. 

The central or national government and the State government 
may be compared to a large building and a set of smaller gov- 
ernment buildings standing on the same ground, yet distinct 
from each other. It is a combination sometimes seen where 
a great church has been erected over more ancient homes of 
worship. First the soil is covered by a number of small shrines 
and chapels, built at different times and in different styles of 
architecture, each complete in itself. Then over them and includ- 
ing them all in its spacious fabric there is reared a new pile 
with its own loftier roof, its own walls, which may perhaps rest 
on and incorporate the walls of the older shrines, its own inter- 
nal plan. The identity of the earlier buildings has however not 
been obliterated; and if the later and larger structure were to 
disappear, a little repair would enable them to keep out wind and 
weather, and be again what they once were, distinct and separate 
edifices. So the American States are now all inside the Union, 
and have all become subordinate to it. Yet the Union is more 
than an aggregate of States, and the States are more than parts 
of the Union. It might be destroyed, and they, adding some fur- 
ther attributes of power to those they now possess, might sur- 
vive as independent self-governing communities. — James Bryce, 
" The American Commonwealth" Vol. z, pp. 16-17. 

The importance of the modern federation as a form of gov- 
ernmental organization makes it worthy of special mention. Con- 
federations have been known from the earliest times, beginning 
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with confederated hordes and tribes and passing on to confedera- 
tions of village communities, city, states, and kingdoms. As a 
permanent form of political organization, however, the confed- 
eration is weak and inefificient. There is no real unity, the parts 
are practically sovereign, and all act together only at times of 
great crises. Their many interests are so diverse that a firm 
and definite policy becomes impossible. Historically confedera- 
tions end by falling apart into their constituent elements, or come 
under the control of some dominant member and gradually be- 
come unified in sovereignty. 

Yet in government there is real need for a form that will allow 
kindred communities having common interests to retain their 
individuality and at the same time have a permanent and clearly 
defined central organization, empowered to manage on its own 
initiative all general economic interests. This device was devel- 
oped in the United States of America by changing the old con- 
federation of the Revolution into the present federation. The 
distinction between these two forms was not clearly perceived at 
first, but the result of the Civil War settled it for all time. 
In a confederation the several states composing the unity are 
individually sovereign, and are merely bound together by a sort 
of treaty relationship, under the terms of which a joint organi- 
zation is effected for the performance of specified functions 
delegated to it. As each state in the union remains sovereign it 
may legally secede at pleasure, influenced only by the fear of 
consequences in case it violates obligations existing between itself 
and the other states of the confederation. In a federation, how- 
ever, this right of withdrawal is not claimed by the common- 
wealths in the union, which can only be dissolved bv mutual con- 
sent. In such a union the sovereignty of the several states 
merges into the sovereignty of the totality and the common- 
wealths cease to be international states. They differ, however, 
in status from provinces or departments in that their autonomy 
is fully safeguarded by constitution. Furthermore, they are 
given by constitution a determining voice in the federal govern- 
ment and in the amendment and revision of the national con- 
stitution. In a federation, therefore, the unity is permanent and 
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definite, not dissolvable at the whim of one or several of its 
parts, but only by the united will of all. Its federal government 
exercises powers that cannot be hindered by individual common- 
wealths, and that must be altered if at all by united action under 
the constitution. On the other hand, the commonwealths of the 
federation exercise sovereign powers in purely local matters with- 
out interference from the federal government, and each has a 
voice in the settlement of all matters that concern the welfare of 
the union as a whole. — /. Q. Dealey, "The Development of the 
State," pp. 123-4. 

2 Advantages of Federation. — The advantage of a federa- 
tion is therefore obvious. By its emphasis on local autonomy 
it safeguards local interests and allows each commonwealth to 
govern itself as it pleases, and yet by the establishment of a 
permanent central government empowered to manage without 
interference the general interests of the several commonwealths, 
it allows the development of an immense empire, which can utilize 
the strength and energy of all the parts for the common defense 
and general welfare. In this age, when the movement toward 
the formation of world empires is so marked, a well-organized 
federation with its dual form of government has a distinct advan- 
tage over rival empires. These are unwieldy because of their 
bulk, or mechanical because of the immensity of general and 
petty interests controlled by a central organization. This fact 
is becoming increasingly recognized in political theories, and 
there is in consequence a strong tendency toward the formation 
of federations. This is especially seen throughout the American 
continent and in the colonial system of Great Britain. 

As a federation necessitates a dual form of governmental 
organization, the three usual departments of government will in 
consequence be duplicated. Thus in the United States of 
America the federal government is made up of a president, a 
congress and a judicial system organized under the supreme 
court. But the forty-six commonwealths also unitedly repre- 
sent a coordinate part of government, and that is made up of 
the governors as executive, the legislatures as lawmaking body, 
and the courts as supreme court in local jurisdiction. The 
4 
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national constitution is not the constitution for the federal gov- 
ernment only, but for it and the combined commonwealths alike. 
The executive for the United States of America, therefore, is 
made up of the president and governors; the lawmaking body is 
composed of congress and the legislatures, and the judicial sys- 
tem includes the supreme courts of the commonwealths and the 
federal government. This may be illustrated by noting that the 
constitution is amended by the joint action of congress and the 
legislatures as the lawmaking body for the union as a whole. 
In popular discussions this fact is often obscured or confused, 
and the federal department spoken of as synonymous with the 
United States of America, but a moment's reflection shows that 
this is a loose use of the terms and without legal justification. — 
Dealey, op. cit., pp. 125-6. 

3 Federal and State Spheres Separate. — The general prin- 
ciple governing the exercise of governmental powers in the 
American State is that the powers of the Federal Government 
and those of the individual States shall be kept as distinct and 
independent as possible. Thus, as differing from almost all, if 
not all, of the other federal States of the world, there is pro- 
vided in the American State a complete governmental machinery 
fully equipped with its own officials for the exercise of the pow- 
ers of the Central Government, and, distinct therefrom, an 
equally complete governmental machinery in each of the con- 
stituent Commonwealths for the performance of their several 
functions. 

This separation of the federal and state authorities and magis- 
tracies is maintained by the enforcement of the following rules : 

First, no individual Commonwealth is permitted in any way to 
interfere with the operation of a federal governmental organ 
when operating within its constitutional province; nor, on the 
other hand, may the United States interfere in any way with the 
exercise by a State of any one of its constitutional powers. 
When, however, there is an apparent conflict of powers, the 
conflict, as we have already learned, is considered, in the last 
instance, by the federal Supreme Court ; and where the conflict is 
sliown to be real, the State has to yield to the United States. 
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Secondly, it is held that though it is constitutional for the 
United States to permit or even to request a state official to 
perform a federal service, such state official cannot be compelled 
to do so. The same is true as to the performance by a federal 
official of a state' duty. The reason for this rule has been 
declared to be that otherwise it would be theoretically possible for 
the one government so to burden with its own duties the offi- 
cials of the other government as seriously to interfere with the 
proper performance by those officials of the duties laid upon 
them by their own governments. — IVilloughby, op. cit., p. 122. 

* The State and the Nation. — It is perhaps most in accord- 
ance with the accomplished results of our national development 
to describe the government of the United States, not as a dual 
government, but as a double government, so complete is the pres- 
ent integration of its state and federal parts. Government with 
us has ceased to be plural and has become singular, the gov- 
ernment of the United States. Distinct as are its parts, they are 
not separate. The state and federal systems are so adjusted 
under our public law that they may not only operate smoothly 
and effectively each in the sphere which is exclusively its own, 
but also fit into each other with perfect harmony of cooperation 
wherever their jurisdictions cross or are parallel, acting as parts 
of one and the same frame of government, with an uncontested 
subordination of functions and an undoubted common aim. 

Although these two parts of our government are thus vitally 
united, however, thus integrated into what is in reality a single 
scheme of government, state law by no means depends upon 
federal law for its sanction. The Constitution of the United 
States and the laws and treaties passed in pursuance thereof are 
indeed the supreme law of the land, but their supremacy does 
not trench upon or displace the self-originated authority of the 
states in the immensely important sphere reserved to them. 
Although it is true, taking our system as a whole, that the 
governments of the states are subordinate in our political order 
to the government of the Union, they are not subordinate in the 
sense of being subject to be commanded by it, but only in being 
less than national in their jurisdiction. 
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The common and convenient distinction between central and 
local government furnishes here no appropriate ground of dis- 
crimination. A central government, as contra-distinguished from 
a local government within the meaning of that distinction, is a 
government which prescribes both the constitution and the mode 
of action of the lesser organs of the system to which it belongs. 
This the governments of the states do with reference to the town- 
ships, the counties, the cities within their territories ; these local 
bodies are merely administrative divisions of the state, agencies 
delegated to do the daily work of local government. But there 
is no such relationship between the federal government and the 
states. They are not administrative divisions but constituent 
members of the Union, coordinate with the Union in their 
powers, in no sense subject to it in their appropriate spheres. 
They are excluded, indeed, by the federal Constitution from the 
exercise of certain functions, but the great and all-important 
functions which they do exercise are not given them by that 
Constitution : they are exercised, on the contrary, upon the com- 
pletest principles of self-direction. We may properly distinguish 
the government of a county and the government of a state by 
the distinction between local and central government, but not the 
government of a state and the government of the Union. — 
Woodrow Wilson, " The State," p. 468. 

^ Central and Local Government. — The relations existing 
between central and local government open up some of the most 
important -problems in political science. The principle of local 
self-government, upon which modern democracies are based, 
requires that local units be granted a fair degree of independence. 
At the same time, to maintain that unity necessary for efficient 
government, a certain control must be exercised by the central 
government over all local units, especially since, besides being 
local communities dealing with questions of local concern, they 
are administrative districts of the larger units and act as their 
agents. To combine local independence and central control two 
general methods have been developed. The central government 
may control legislation, leaving administration largely in the 
hands of local officials; or the central government may delegate 
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considerable legislative authority to local governments, while 
retaining a direct supervision over administration. 

The former system, that of legislative centralization and admin- 
istrative decentralization, is characteristic of England and the 
United States. Detailed laws are passed by the central legisla- 
tures and little scope is left for the expression of local will. At 
the same time, administration, both of local affairs and of those 
things in which the local unit acts as an agent for the state, is in 
the hands of local officials over whom the central government 
exercises little control. This system is in keeping with the Eng- 
lish and American idea of legislative supremacy, but results not 
only in constant state interference in local affairs, but also 
in nonenforcement of state laws in communities where those laws 
are unpopular, since enforcement is at the mercy of local offi- 
cials. 

The system of legislative decentralization and administrative 
centralization prevails in France and Germany. Local communi- 
ties enjoy greater freedom in expressing the local will, central 
legislatures granting wide powers in general terms. On the other 
hand, local officials are seldom made agents for the execution of 
state laws; and even in carrying out distinctly local policies, cen- 
trally appointed officials have large powers, often practically nulli- 
fying the will of the local community. This system is in accord- 
ance with the continental idea of subordinating the legislature 
and of granting wide discretionary powers to administrative 
officials. 

Both of these systems have obvious defects. Administrative 
decentralization sacrifices the interests of the state in making 
difficult the execution of state will in case of conflict between 
state and local community. Legislative decentralization sacri- 
fices the interests of the local community in making insufficient 
provision for the execution by local agents of the local will. 
Accordingly a strong tendency toward compromise is evident. 
England and the United States are centralizing their adminis- 
trative systems and are granting larger powers of self-govern- 
ment to local units. In the United Slates special legislation 
relative to localities has been forbidden, and a growing belief 
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is manifest tliat local units should be protected by commonwealth 
constitutions against the commonwealth legislatures. Especially 
in cities, the recent tendency to form party lines on municipal 
issues is breaking down the centralizing influence of the national 
political parties. On the continent efforts are being made to undo 
the highly centralized administration by creating local corpora- 
tions with power to choose their own officials. The fact that, on 
the continent, parties are less strong and interfere less in local 
politics makes a successful solution of this question less difficult. 
— R. G. Gettell, "Introduction to Political Science" p. 231. 

The general nature of the relation of local to central organs 
has already been outlined. Functions of local interest may be 
administered by local officials or by agents of the central gov- 
ernment. The control exercised by the superior government over 
local interests may be extensive or limited, and may be carried 
on through legislation or through administration. Broadly con- 
sidered, two main types of local organization may be distin- 
guished. The first is that of decentralization, or, as it is com- 
monly known, local self-government. In this system the citizens 
of local areas are given a free hand in administering questions of 
local concern through elected officials responsible only to voters 
of the locality. This type of local government exists in the 
United States and, in a less complete form, in England. The 
other system is that of centralization, in which local interests 
are regulated by the central government through officials that it 
appoints or controls. This type of local government exists in 
France, and, with modifications, in the German Empire. — Ibid, 
p. 321- 

<! Relation of Local and Central Government. — It is char- 
acteristic of our state organization, therefore, that the counties, 
townships, and cities into which the states are divided for pur- 
poses of local government do not serve as organs of the states 
exactly, but rather as independent organisms, constituted what 
they are by state law, indeed, but, after being set up, left to 
themselves almost as entirely as if they were self -constituted. 
They elect their own officers, and, except for the occasional 
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mandates of the courts, go their own paces in enforcing the 
general laws of the state. 

We have not, therefore, local " self-government " in the sense 
in which Professor Gneist has found that term to be properly 
used when employed in the light of its Teutonic history; we have, 
instead, separate local self-direction, which is not the application 
of government, but the play of independent action. Our local 
areas are not governed ; in brief, they act for themselves. Self- 
government implies, when used in its strict historical meaning, 
that the officers of local administration are officers of the state, 
of the central authority, whatever may be the machinery of their 
appointment, and that their responsibility is central, instead of to 
their neighbors merely. The only sense in which the local units 
of our state organization are governed at all is this, that they act 
under general laws which are made, not by themselves, but by the 
central legislatures of the states. These laws are not executed 
by the central executive authorities, or under their control, but 
only by local authorities acting in semi-independence. They are, 
so to say, left to run themselves. — Woodrow Wilson, op. cit., p. 
SOI. 



CHAPTER III 
LOCAL GOVERNMENT 

FREQUENTLY one hears the statement made, as 
illustrating the fact that the importance of munici- 
pal government is of but recent origin, that the word 
city does not appear in the federal constitution, imply- 
ing that cities were then of so little importance that the 
subject of their government was overlooked by the 
framers of that historic document. But had there been 
a London in America at the time, it is not probable that 
any provision in regard to city government would have 
crept into the constitution. As has already been 
pointed out, all the powers of government under the 
American system were by the constitution distributed 
between the federal and state governments. To the 
federal government were delegated all those which have 
to do with the nation as a whole, which the individual 
states could not be trusted to exercise, and to the states 
were reserved all other powers, including the powers of 
local government. County, town, village, and city gov- 
ernment are, therefore, reserved to the several states by 
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the federal constitution, and local government is a 
branch of state administration. 

(i) But although the states are endowed with the 
powers of local government, they do not as a rule 
actually exercise them, but delegate them rather to the 
county, town, village, city, school district, or other local 
government authorities to be exercised instead. This is 
what is commonly called local self-government. The 
large freedom of action in administration and broad 
scope of function given to local authorities is one of the 
distinguishing features of our system of government. 
The states have prescribed the form of organization, 
and have enacted general laws, but the actual adminis- 
tration of the system and the selection of the public 
officials to carry it out has been left to the various locali- 
ties, practically without state supervision. All states 
practically concede to their local communities the right 
of self-government and the management of local affairs. 

(2) Thus we have not only a distribution of powers 
between the state and national governments, but also 
a distribution of powers within each commonwealth 
between the state government and the various local 
governments. This distribution is sometimes partly 
provided for in the state constitution, as when a people 
reserve to themselves the right to home rule or special 
powers of self-government, but is mainly provided for 
by legislative enactment. As compared with state or 
national government, therefore, local government is sec- 
ondary; it is subordinate to the state government and, 
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in the absence of constitutional limitations, can be 
changed at any time in the discretion of the state legis- 
lature. And this, indeed, has been the fate of local 
government in this country; its form of organization 
has been subjected to constant change at the hands of 
the legislature. But the general field of local govern- 
ment has remained much the same. It has usually been 
intrusted with the maintenance of peace and order, vi^ith 
matters of sanitation, the care of the poor, the support 
and administration of the schools, the building of roads 
and bridges, the licensing of trades, the administration 
of justice in the lower grades, and "every other affair 
that makes for the peace, convenience, comfort, and 
local good government of the various and differing 
communities of each commonwealth." 

I. Nature of Local Government 

For the purpose of exercising these delegated powers 
of local government, the inhabitants of each locaHty are 
created into what are known as municipal corporations.^ 
A municipal corporation is "an incorporation of per- 
sons, inhabitants of a particular place or connected with 
a particular district, enabling them to conduct its local 
civil government; it is a public corporation created by 
the government of the state for political purposes, and 
having subordinate and local powers of legislation.''- 

(i) City governments and county governments are 
municipal corporations. They are generally created by 
the enactment of a special charter, or a general law 
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under which such corporations may be organized when- 
ever they possess the requisite population and fulfil the 
other conditions of the act. These charters and general 
incorporation laws, like the federal constitution, are 
grants of enumerated powers, and the governments 
which are incorporated under them are governments of 
limited jurisdiction. They possess only those powers 
that are expressly granted to them by the act of incor- 
poration, or that are necessarily implied or incident to 
the powers that are granted.^ As public corporations 
they have no inherent sphere of local action, but are 
primarily the agents of the state in local administration, 
and are subject to state control. Their charters, being 
statutory enactments, may be amended or repealed by 
the legislature at any time, the same as other statutes. 
Legally, therefore, local government is entirely at the 
mercy of the state legislature; its powers, rights, and 
duties may be modified or abolished at will. 

(2) But local government has another function. It 
is not only an agent of the state in the maintenance of 
peace and order, the conduct of elections, the collection 
of taxes, the enforcement of state laws, and the per- 
formance of other functions in which the people of the 
state as a whole are interested; but it is an organ for 
the satisfaction of local needs, for the supply of water, 
gas, and electricity, the maintenance of streets, sewers, 
parks, playgrounds, museums, and the performance of 
many services for its municipal inhabitants, in which 
the people of the state as a whole have a very remote 



854 LOCAL GOVERNMENT 

interest, or no interest at all. It has local or semi-private 
functions as well as public functions to perform.* 

(3) American legislatures have not always distin- 
guished between these two classes of functions which 
local governments perform, and, unfortunately for local 
corporations, have frequently assumed in addition to 
the exercise of their legitimate powers the exercise of a 
great many purely local ones.® This has been especially 
disastrous in the case of cities, where it has not only 
caused "a great lack of local interest in the manage- 
ment of municipal affairs, but also an ignorant and 
inefficient manageinent of these affairs, and an unwise 
solution of many of the problems which have to be 
solved by our cities." And as Professor Goodnow has 
pointed out, "The evil effects of legislative regulation 
of local affairs have been aggravated by the fact that 
this central interference has been in many instances 
caused, not by the desire on the part of the legislature 
to reform local abuses or to grant powers whose exer- 
cise is desired by the localities, but by the hope of 
deriving some temporary political advantage for the 
party in control of the legislature,"" or to pay political 
debts. Cities have been burdened with indebtedness for 
things they did not want. Municipal and county build- 
ings have been authorized by state legislatures on a 
scale more befitting the needs of a nation than a small 
local government district.^ Offices have been created, 
franchises granted, public improvements ordered, and 
local bonds issued in spite of the opposition of the locali- 
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ties concerned who have had to foot the bills. The 
rights of local self-government have been frequently 
nullified through the power of the state to exercise legis- 
lative control over the affairs of local government. 

(4) But in recent years certain constitutional restric- 
tions have developed to limit the interference of the 
state in purely local affairs. One class of constitutional 
limitations guarantees local self-government to all com- 
munities. Over twenty states now have constitutional 
provisions assuring to localities the right locally to select 
local officers, and the courts in several states have upheld 
this right in the absence of constitutional provisions. 
Judge Cooley in his work on constitutional law says : 
"It is axiomatic that the management of purely local 
affairs belongs to the people concerned, not only because 
of being their own affairs, but because they will best 
understand, and be most competent to manage them. 
The continued and permanent existence of local govern- 
ment is, therefore, assumed in all constitutions, and is 
matter of constitutional right, even when not in terms 
expressly provided for."® In some states, taxes for 
local purposes can only be levied by local authorities. 
An increasing number of states are providing that cities 
of a certain size shall have the right to frame and 
amend their own charters and determine their own or- 
ganization, and California has recently extended this 
power to counties. As this practice spreads, local gov- 
ernments will tend to become primary rather than sec- 
ondary governments, and will be free from legislative 
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control in local affairs. As yet, however, the number 
of states with such provisions is limited to eight — Cali- 
fornia, Colorado, Michigan, Minnesota, Missouri, Okla- 
homa, Oregon, and Washington. 

(5) Another class of constitutional limitations is 
directed toward the kind of interference exercised. It 
does not prohibit legislative action entirely, but prohibits 
special legislation. That is, it prohibits the legislature 
from passing special acts applicable to but one city or 
county. If a law is passed, it must apply to all cities 
or all counties under like conditions, to all cities or 
counties of a certain class.^ Such prohibitions have 
strengthened the position of local corporations, inas- 
much as they have obliged the legislature to delegate 
more powers to local governments than they perhaps 
otherwise would. When powers have been granted to 
one city they have necessarily applied to all cities of that 
class. The full benefits of such prohibitions, however, 
have been somewhat negatived by the latitude of the 
legislature in classifying local corporations for legisla- 
tive purposes. Courts in the majority of cases have 
upheld such classifications when they have been based 
on reasonable grounds. 

(6) All these constitutional limitations have aimed 
to restore local corporations to the status of self-govern- 
ment which they enjoyed in our early history, and have 
always enjoyed in frontier settlements. Local self- 
government has always been one of the characteristics 
of Anglo-Saxon institutions,^'' and in America has been 
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looked upon as an inalienable right. ^^ It brings gov- 
ernment home to the people and allows the citizens of 
each community, who are most familiar with local con- 
ditions, and who know their own needs, to manage their 
own affairs as they see fit. It makes each locality 
responsible for its own government. Local officials, 
being chosen by each community from its own citizens 
and constantly under the eyes of the people, are more 
easily influenced and controlled by local public opinion 
than would be the case if those officials were selected 
by some distant authority. Local government has been 
a strong factor in maintaining a high standard of citi- 
zenship. It has served as a training school for the 
political education of the citizens. "Allow them the 
privilege of choosing their own local officials and of 
regulating their own local concerns, and their interest in 
public affairs will be stimulated and their political intel- 
ligence increased and broadened. This will not only 
tend to secure more responsible government (local, 
state, and national) , but will produce a more active type 
of citizenship." 

II. Importance of Local Government 

Until recent years, however, popular interest in local 
government has not been commensurate with its impor- 
tance. During the early part of our history, local 
affairs were entirely obscured by the overshadowing im- 
portance of national problems. The thought of the 
nation was directed toward the building up of a strong 
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central government, and in the face of those problems 
and the issues that grew out of them, the affairs of 
local government seemed insignificant. 

(i) But with the growth of population and its con- 
centration in urban centres, and with the increasing 
complexity of our social and industrial life and the ever 
widening sphere of governmental activity, the impor- 
tance of local government has been tremendously in- 
creased. It touches the citizen at more points and is 
more directly vital to his interests than any other branch 
of government with which he comes in contact. It 
regulates a larger proportion of the concerns of his 
everyday life, and imposes a heavier financial burden — 
collects more taxes and spends more money — than the 
state and national governments combined. It is the 
point of contact between him and the state and national 
government. Local government is the most difficult of 
all kinds of government; its problems are among the 
most complex with which public officials have to deal, 
for not only do they involve questions of policy on 
which there may be legitimate differences of opinion, 
but questions of business requiring the highest degree 
of business sagacity and business judgment, where a 
mistake one way or the other always means the same 
thing — higher taxes. 

(2) The multitudinous functions which the modern 
city is called upon to perform, and the enormous expen- 
ditures of money which these functions entail, as well 
as the appalling disclosures of corruption and ineffi- 
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ciency which the last three or four decades have re- 
vealed in city administration, have served to awaken the 
public consciousness and to attract public attention to 
the importance of city government as a branch of local 
government. Public opinion is now thoroughly aroused 
to the cost of inefficient city government, both in money 
and in inconvenience and discomfort to its inhabitants. 
Municipal leagues, citizens' organizations, and reform 
movements without number have been promoted to 
reorganize municipal administration on a business basis 
and to purify local politics. And with the activity of 
these organizations, with the careful study of municipal 
conditions by political scientists and economists, and 
with the public gaze fixed upon the activities of city 
officials, the outlook for good city government now 
begins to appear brighter. 

( 3 ) But public interest has not even yet been aroused 
in the other branches of local government.'^ County 
and rural government is still neglected. Only recently 
there appeared, under the title " The Discovery of the 
County Problem," the first article on county govern- 
ment to be published in a popular magazine. When a 
political machine is neglected, it usually happens, as in 
the case of other machines, that it works badly. When 
it works badly enough to attract public attention, and 
to stir men to action, they proceed to repair it. This is 
what happened in Adams county, Ohio, where a third 
of the voting population has recently been disfranchised 
for vote selling. The practice had prevailed since the 



86o LOCAL GOVERNMENT 

Civil War. When it became flagrant enough, the higher 
citizenship rose up against it and, according to the state- 
ment of the trial judge, actually disfranchised seven- 
teen hundred voters for a period of five years. Judge 
Blair expresses the opinion that the same conditions 
exist in many other counties of that as well as neigh- 
boring states. 

(4) Instances are common of county boards pur- 
chasing iron bridges by the half dozen and then allow- 
ing them to rust on the bank because of no funds to 
erect them across the stream; of clerks and treasurers 
pocketing fees that should go to the general treasury; 
of sherififs charging board for prisoners long since dead 
or discharged; and of petty graft in innumerable ways. 
But such items are small in comparison with the whole- 
sale bribery of city councils in the sale of public service 
franchises, and have not been sensational enough to 
arouse the general public to investigations of the effi- 
ciency of county government in general. 

(5) A perusal of the report on the conditions and 
needs of rural schools in Wisconsin just made to the 
Wisconsin State Board of Public Affairs by the Train- 
ing School for Public Service indicates the extent to 
which rural government is neglected. Although the 
support and administration of the school is perhaps the 
most important function of rural government, and cer- 
tainly the one in which the community should have the 
most interest, the following instances of inefficiency and 
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petty corruption were found to be common in one of 
the most progressive states of the union. These are but 
a few illustrations taken from the report. 

" In every district investigated except one, the annual 
financial statements by district clerks as reported to the 
county superintendents were found to be incorrect." 

" In only 50% of the districts was any trace found of 
an examination of the records of the treasurer by the 
whole board or by a committee appointed at the annual 
meeting." 

" Financial irregularities overlooked by local audit 
and not noted by county or state superintendents were 
of many types. Two schools in one township were held 
in private homes. In both cases the schools were at- 
tended by one family only. In each case the school 
board paid to the owner of the house : $12 a month rent 
for room to school his own children; $5 a month fuel 
for heating this room in his own house;" $5 a month 
janitor fee for cleaning this same room ; and in addition 
the family received $16 a month for boarding the 
teacher." 

" In one district it was found that two teachers had 
been given 1 1 orders for $45 each. The records showed 
that they had been engaged for nine months work. . . . 
One teacher was the sister of the clerk's wife." 

"On one page of his (the treasurer's) record of dis- 
bursements he charged the same order twice in eight 
cases." 
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" In one district the school was discontinued and yet 
the board continued for two years to levy and collect 
school taxes." 

" In one district a school board having five schools in 
a township under its control had within two years pur- 
chased seven organs. . . . One of the new organs cost- 
ing $ioo had not been removed from the dealer's home ; 
one was stored in the town hall ; one was stored in the 
village school and unused for the reason that the school 
owned a piano." 

" In the purchase of wood for school use one board 
paid $1.75 to $2.50 a cord when purchased from indi- 
viduals not connected with the board. In not a single 
case where wood was bought of board members, their 
relatives, or business associates, did the board pay less 
than $4.00 per cord." 

Such irregularities are the results of the lack of inter- 
est of the taxpayer in the affairs of his community and 
of the failure of county and state officials to supervise 
carefully enough the affairs of state delegated to local 
government. 

(6) The importance of these local units of govern- 
ment cannot be over emphasized. Corruption in county, 
town, and city government poisons the springs of popu- 
lar government at their very source. State officials, con- 
gressmen, and even presidents of the United States are 
elected through the agency of local governments ; if they 
are corrupt, the wheels of the entire governmental sys- 
tem are thrown out askew. 
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SUPPLEMENTARY READING 

CHAPTER III 
Local Government 

^ Municipal Corporations. — A municipal corporation, in its 
strict and proper sense, is the body politic and corporate consti- 
tuted by the incorporation of the inhabitants of a city or town 
for the purposes of local government thereof. Municipal cor- 
porations as they exist in this country are bodies politic and 
corporate of the general character above described, established 
by law partly as an agency of the State to assist in the civil gov- 
ernment of the country, but chiefly to regulate and administer the 
local or internal affairs of the city, town, or district which is 
incorporated. . . . This power of local government is the dis- 
tinctive purpose and the distinguishing feature of a municipal 
corporation proper. The phrase "municipal corporation" is used 
with us in general in the strict and proper sense just mentioned; 
but sometimes it is used in a broader sense that includes also 
public or quasi public corporations, the principal purpose of 
whose creation is as an instrumentality of the State, and not for 
the regulation of the local and special affairs of a compact com- 
munity. — /. F. Dillon, "Municipal Corporations," 4th ed., Vol. I, 
pp. 3S, 39- 

2 Legislative Control. — The charter of a municipal corpora- 
tion is not a contract, within the meaning of that clause of the 
federal constitution which forbids the passage of laws impairing 
the obligation of contracts. Hence it follows that such char- 
ters may be altered, amended, or repealed by the legislature at its 
own discretion, without any violation of that clause, provided 
only that private vested rights are not infringed by the action 
which it may take in regard to the charter. And municipal cor- 
porations, being creatures of legislation, have no constitutional 
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guaranty of trial by jury, and such trial may be denied to them. 
They are liable to have their public powers, rights, and duties 
modified or abolished at any time by the legislature. They are 
allowed to hold privileges or property only for public purposes. 
Hence, generally, the doings between them and the legislature are 
in the nature of legislation rather than compact. And one legis- 
lature cannot impose restrictions on the powers of a municipal 
corporation which a future legislature cannot modify or abro- 
gate, except where a vested right or the obligation of a contract 
might be thereby divested or impaired. — H. C. Black, "Constitu- 
tional Law," 3rd ed., pp. 506, 507. 

3 Municipal Powers. — It is a general and undisputed propo- 
sition of law that a municipal corporation possesses and can 
exercise the following powers, and no others : First, those 
granted in express words; second, those necessarily or fairly 
iraphed in or incident to the powers expressly granted; third, 
those essential to the declared objects and purposes of the cor- 
poration — not simply convenient, but indispensable. Any fair, 
reasonable doubt concerning the existence of power is resolved 
by the courts against the corporation, and the power is denied. 
Of every municipal corporation the charter or statute by which 
it is created is its organic act. Neither the corporation nor its 
officers can do any act, or make any contract, or incur any lia- 
bility, not authorized thereby, or by some legislative act applicable 
thereto. All acts beyond the scope of the powers granted are 
void. Much less can any power be exercised, or any act done, 
which is'forbidden by charter or statute. These principles are of 
transcendent importance, and lie at the foundation of the law of 
municipal corporations. ..." They can exercise no powers but 
those which are conferred upon them by the act by which they 
are constituted, or such as are necessary to the exercise of their 
corporate powers, the performance of their corporate duties, and 
the accomplishment of the purposes of their association. This 
principle is derived from the nature of corporations, the mode in 
which they arc organized, and in which their affairs must be con- 
ducted." — J. F. Dillon, " Mitiiicil>al Cortioivtions," 4th ed.. Vol. I, 
f- 145- 
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* Local Functions. — Like tlie English municipal corpora- 
tion, the original American municipal corporation was mainly 
an organization for the satisfaction of purely local needs, that is, 
for the management of local property and finances.— F. /. Good- 
(JOK', " Municipal Home Rule," p. 15. 

A municipal corporation proper is created mainly for the 
interest, advantage, and convenience of the locality and its 
people. — /. F. Dillon, ibid., p. 42. 

A municipal corporation " possesses a double character : the 
one governmental, legislative, or pubhc; the other, in a sense, 
proprietary or private. The distinction between these, though 
sometimes difficult to trace, is highly important, and is fre- 
quently referred to, particularly in the cases relating to the 
impHed or common-law liability of municipal corporations for the 
negligence of their servants, agents, or officers in the execution of 
corporate duties and powers. On this distinction, indeed, rests 
the doctrine of such implied liability. . . . But in its proprietary 
or private character, the theory is that the powers are supposed 
not to be conferred, primarily or chiefly, from considerations 
connected with the government of the State at large, but for the 
private advantage of the compact community which is incor- 
porated as a distinct legal personality or corporate individual ; 
and as to such powers, and to property acquired thereunder, and 
contracts made with reference thereto, the corporation is to be 
regarded quo ad hoc as a private corporation, or at least, not 
public in the sense that the power of the legislature over it, or 
the rights represented by it, is omnipotent. — /. F. Dillon, 
" Municipal Corporations" 4th ed., pp. 107-8. 

5 Legislative Interference. — The legislature has often 
claimed also the right to appoint municipal officers and to fix and 
change the details of municipal organization, has legislated 
municipal officers out of office, and estabhshed new offices. In 
certain cases it has even provided that certain specific city streets 
shall be paved, has imposed burdens upon cities for the purpose 
of constructing sewers or bringing in water ; has regulated the 
methods of transportation to be adopted within the limits of 
cities ; in a word, has attended to a great number of matters 
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which do not affect the people of the state as a whole, and in 
regard to which there is little excuse for special legislative 
action. — F. J. Goodnow, " Municipal Home Rule," p. 23. 

« New York Experience. — The extent to which this legis- 
lative regulation of local affairs has been carried, may be seen 
from the statements made in the report of the Fassett Commit- 
tee of the New York Senate, appointed in 1890, to investigate the 
subject of municipal government in the state of New York. This 
shows that within six years (1884-1899, inclusive) the legislature 
of New York passed 1284 acts relative to the thirty cities in the 
state. Of these 390 acts affected the city of New York. In 
one year, viz., 1886, 280 of the 681 acts passed by the legislature, 
i. e., between one-third and one-half of its entire work, interfered 
directly with the affairs of some particular county, city, village, or 
town, specifically and expressly named. 

The continual exercise of the powers of the legislature, relative 
to municipal affairs, has resulted in the gradual assumption by 
the legislature, in many parts of this country, of a long series of 
purely local powers. It has not limited its powers of control 
over municipalities to those matters in which such bodies were 
actirig as agents of the central government, but has come to 
regard itself as a proper organ for local as well as central gov- 
ernment. This centralization of local functions has had a most 
disastrous effect upon the cities of the United States; causing not 
only a great lack of local interest in the management of local 
affairs, but also an ignorant and inefficient management of these 
affairs — an unwise solution of many of the problems which have 
been presented to our cities. This result would seem to be 
almost unavoidable where local powers are exercised by a central 
body which of necessity can be but very slightly acquainted with 
local conditions, and which lacks all local responsibility. For the 
legislature, not being really representative of the various munici- 
palities, cannot, in the nature of things, have that sense of 
responsibility to the municipalities which officers elected by their 
local constituents must feel. — F. /. Goodnow, "Municipal Home 
Rule," pp. 23, 24. 

' State Corruption. — The building of the Philadelphia City 
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Hall is an illustration. In 1870 the legislature passed an act pro- 
viding for the erection of a public building " to accommodate 
the courts for all municipal purposes in the city of Philadelphia." 
" By this act the legislature decided that the city of Philadelphia 
should have new public buildings. The act selected certain citi- 
zens by name, whom it appointed commissioners for the erection 
of the buildings. It made this body perpetual by authorizing it 
to fill vacancies. It was not chosen by the inhabitants or tax- 
payers, or removable by them, or accountable to them. It was 
authorized without the consent of the municipal authorities to 
make contracts to construct the buildings, which the act declared 
should be binding at law upon the city and the contractors. It 
was authorized prior to December i of each year to make requi- 
sitions on the common councils for the amount of money required 
for the succeeding year; and the act made it the duty of the 
common councils to levy a special tax sufficient to meet the 
requisition, and to do all such acts as the commission might 
from time to time require. This commission was imposed by 
the legislature upon the city, and given absolute control to create 
debts for the purpose named, and to require the levy of taxes 
for their payment. A scheme more repugnant to all notions of 
local self-government than that which was forced upon the city 
and committed to this legislative oligarchy cannot well be con- 
ceived. "They projected (according to a learned judge of that 
State) structures at the corner of Broad and Market streets upon 
a scale of magnificence better suited for the capital of an empire 
than the municipal buildings of a debt-burdened city." — /. F. 
Dillon, "Municipal Corporations," 4th ed.. Vol. I, p. 127. 

* Legislation Necessary. — Nevertheless, there is no consti- 
tutional form or model of local government, or standard or 
measure of local powers; and these need to be different accord- 
ing to the circumstances. A city of a million of inhabitants, with 
boulevards, parks, water-works, docks, and other public prop- 
erty, may need an elaborate structure of government with exten- 
sive powers, while a very simple form and few powers may 
answer the purposes of a country hamlet. To determine the 
local needs in this regard, legislation is requisite; and the State, 
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therefore, will create local governments, confer upon them such 
powers as in its wisdom may seem expedient, and prescribe such 
safeguards and limitations to their exercise as shall be deemed 
needful or prudent. The powers thus conferred the State may 
increase at discretion, so long as they are limited to governmental 
matters of purely local concern ; but the State may also diminish 
them at discretion, and may at any time abolish any particular 
local government and substitute another in its place. In other 
words, while the local community is entitled to local government, 
it cannot claim, as against the State, any particular charter or 
form of local government. — T. M. Cooley, " Constitutional Law," 
p. 378. 

8 Special Legislation. — The only constitution which clearly 
defines a special act is the constitution of the state of New York, 
adopted in 1894. This constitution divides the cities of the state 
into three classes, and provides that an act is special which affects 
less than all the cities of a class. The constitution of New York 
differs, however, from most of the constitutions in not pro- 
hibiting absolutely special legislation, but in making it more 
difficult of passage. . . . 

This constitution provides that a special act, which is an act 
that affects less than all of the cities of one of the three classes 
of the cities in the state, must be submitted to the authorities of 
the cities which it aflfects, and if it does not receive their 
approval, shall be passed' over again by the legislature before it 
is submitted to the governor. This method of limiting the con- 
trol of the legislature over local corporations has been successful 
in preventing a great deal of the most objectionable kind of spe- 
cial legislation. It has not, however, prevented the passage by 
the legislature of special acts which have been regarded as of 
great importance by the party in control of the legislature. — 
F. J. Goodnow, "Administrative Law in the United States," />/>. 
174, 178. 

1" Self-Government. — Wherever the Anglo-Saxon race have 
gone, wherever they have carried their language and laws, these 
communities, each with a local administration of its own selec- 
tion, have gone with them. It is here they have acquired the 
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habits of subordination and obedience to the laws, of patient 
endurance, resolute purpose, and the knowledge of civil govern- 
ment which distinguish them from every other people. Here 
have been the seats of modern civilization, the nurseries of public 
spirit, and the centers of constitutional liberty. They are the 
opposites of those systems which collect all power at a common 
center, to be wielded by a common will, and to effect a given 
purpose; which absorb all political authority, exercise all its 
functions, distribute all its patronage, repress the public activity, 
stifle the public voice, and crush out the public liberty. 
— People V. Draper, 15 N. Y., 561, quoted in H. C. Black, " Con- 
stitutional Law," 3rd ed., p. 504. 

" A Foundation of Free Government.—" This right of self- 
government lies at the foundation of our institutions, and can- 
not be disturbed or- interfered with, even in respect to the 
smallest of the divisions into which the state is divided for 
governmental purposes, without weakening the entire foundation ; 
and hence it is a right not only to be carefully guarded by 
every department of the government, but every infraction or 
evasion of it to be promptly met and condemned, especially by the 
courts, when such acts become the subject of judicial investiga- 
tion." — P^o/i/s V. Albertson, 55 N. Y. 37. 

^2 New York Investigation. — And not only has the country 
been coming to the fore as the result of the constructive meas-. 
ures taken in cities, but in a number of localities, on its own 
account, it has achieved an unenviable reputation for eating into 
the finances of the tax-payers without showing commensurate 
benefits. Some five years ago several counties in New York 
began to contribute to the high cost of living by sending the 
tax rate leaping and bounding from thirteen dollars per thou- 
sand valuation to amounts varying from twenty to thirty dollars. 
The State Comptroller sent his examiners successively into five 
or six counties where they disclosed administrative conditions 
which were astonishing, even in comparison with the revelations 
which have been made public in affairs of great cities, — so very 
astonishing in fact that the examinations came to a sudden stop. 

Literally, the Comptroller found a wide-open treasury, which 
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could be picked at the instance of half a dozen elective officers, 
with no one raising a dissenting voice. In one county, by a 
series of resolutions spread upon the minutes, and directly con- 
trary to law, the board of supervisors had actually abdicated its 
principal function as auditor of county bills to an appointee who 
served without bonds and was subjected to no check whatever 
beyond a perfunctory annual examination. Vouchers for public 
expenditures were sometimes burned, sometimes stuffed away in 
barrels and other receptacles without reference to order or 
sequence. Officers like the county clerk and the county treasurer 
for years had been pocketing fees which the statutes plainly 
stated were the property of the State, not because they were 
dishonest but because their predecessors had done so and that was 
the only law they had to be guided by, and because there was no 
one by to tell them any different way. 

Incidents like these have their local causes and their local 
significance. But when they come from a hundred isolated locali- 
ties throughout the country they picture the chief influence 
which has molded county government, and influence no better 
called than by the name of neglect. Neglect on the part of the 
public and publicists; neglect on the part of everybody but pro- 
fessional politicians, who have given the subject, in their own 
peculiar way, the most continuous and solicitous care. — H. S. 
Gilbertson, "Review of Reviews," Vol. 46, p. 604. 



CHAPTER IV 

THE ORIGIN OF LOCAL GOVERNMENT 

"Political institutions are the products of growth. 
They are developed by the gradual evolution of 
civilized society, and change from time to time with the 
demands of changing conditions. An absolutely new 
and novel institution is difficult to find in political his- 
tory. We do not have spontaneity in politics any more 
than we do in biology. As Professor Adams has said, 
" wherever organic life occurs, there must have been the 
seed for that life. It is just as improbable that free 
local institutions should spring up without a germ along 
American shores, as that English wheat should have 
grown here without planting." 

When our early forefathers settled in the forests 
along the Atlantic coast, and as time went on were 
obliged to set up some form of local government to 
manage their affairs, they naturally recurred to the local 
institutions of England with which they were familiar.^ 
Early American institutions were, therefore, the Eng- 
lish institutions of the seventeenth century modified, as 
Bryce has said, by the sea voyage. And our present 
local institutions are but adaptations of these early 
American institutions to the more complex social and 
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political conditions of today. Fully to understand and 
appreciate our present-day local institutions, and the 
organization and functions of our local government, it 
is necessary to know something of their origin, and their 
early English prototypes. 

I. The Origin of Town Government 

Town government has been called New England's 
contribution to American institutions.^ But from what 
has been said it is obvious that town government is older 
than New England, or Old England for that matter, for 
its beginnings are to be found in the forests of Ger- 
many, among those Teutonic tribes which afterward 
united to form the English nation. It was not an 
American invention, but, as Woodrow Wilson has said, 
"the direct lineal descendant from the primitive com- 
munal institutions which Caesar and Tacitus found ex- 
isting in the vigor of youth among the peoples living in 
the ancient seats of our race."* The fundamental prin- 
ciples of those early institutions were transplanted with 
the conquest of England, where they developed to be 
again transplanted to New England by our early Puri- 
tan forefathers. 

When the early German clan ceased its wanderings 
and settled down in some spot as a permanent residence, 
it formed a village. This was usually located in a clear- 
ing or "mark," and later surrounded by a stockaded 
wall or " tun." This mark or town, as the enclosure 
afterward came to be called, was the home of the sta- 
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tionary clan. Here it held in common the land — 
common fields for cultivation, common meadows for 
pasture, and common waste land — and met in council 
to determine tribal matters, manage the common fields, 
and regulate the actions of members of the clan.'^ Here, 
as a learned writer has pointed out, were planted the 
seeds of Parliament and Self-Government. 

( I ) The English Town. The English town, like its 
German prototype, the mark, was surrounded by a fence 
or " tun," and was the home or village of men united by 
ties of common language, race, and religion. The 
original bond was blood relationship. Kinsmen clung 
together. "As they fought side by side on the field," 
says Green, " so they dwelt side by side on the soil. 
Harling abode by Harling, and Billing by Billing, and 
each ' wick ' and ' ham ' and ' stead ' and ' ton ' took its 
name from the kinsmen who dwelt in it. In this way 
the house or 'ham' of the Billings was Billingham, and 
the town or township of the Harlings was Harlington." 
The town of the Beorings was Barrington, and the 
home of the Cressings was Cressingham. As in the 
German mark, land was owned and cultivated in com- 
mon. Each family had its dwelling on a small plat of 
ground, and with the ownership of this plat went the 
right to cultivate a part of the communal land, and to 
pasture in the common pasture. 

The government of the old English town or town- 
ship was thoroughly democratic. Each town had its 
tungemot, or town meeting, in which all freemen as- 
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sembled to enact town laws, settle disputes, and try 
petty offenses, and to carry out the orders of the higher 
authorities of the shire and kingdom in matters of taxa- 
tion, the capture of criminals, and other matters of 
general concern. The principal officers were the reeve 
or head-man, the beadle or messenger, and the tithing- 
man or constable. At first these officers were elected by 
the people, but after the Norman conquest and the 
growth of feudalism the great lords usurped the greater 
part of the jurisdiction of the town meeting, and the 
lord's steward and bailiff superseded the reeve and 
beadle. Gradually the township came to be known by 
the French name of manor, and its chief executive offi- 
cers became responsible to the lord of the manor rather 
than to the people. 

(2) The Parish. With the growth of the influence 
and activity of the church the manor gave way to the 
parish. The parish generally coincided with the town- 
ship in area. As pointed out by Fiske, the township was 
likely to be both a manor and a parish. For some pur- 
poses it was one, and for other purposes it was the 
other. The townsfolk might be regarded as a group of 
tenants of the lord's manor, or as a group of parishion- 
ers of the local church. In the latter aspect the parish 
retained much of the local self-government of the 
ancient town. The vestry meeting, so-called because it 
was held in the vestry of the church, and which was the 
old town meeting under a new name, elected the parish 
officers, enacted by-laws, and voted the local taxes. The 
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principal officers of the parish were the church-wardens, 
who acted as overseers of the poor and tax collectors; 
the vestry clerk, who was the prototype of the American 
town clerk; the constable, who served warrants and 
made arrests ; fence-viewers ; way-wardens ; and numer- 
ous other minor officials. Early in the seventeenth cen- 
tury it became customary to appoint in the open vestry 
meeting a select committee to advise the parish officers. 
In some parishes this committee assumed the right to 
fill vacancies in its membership, and thus became a 
closed corporation, which in many parts was becoming 
unpopular at the time of the sailing of the Mayflower. 

The English township or parish was not only a local 
self-governing area, but it was a unit of representation 
in the higher branches of government. Each town sent 
its regular representative to sit in the assemblies of the 
shire and the hundred. From time immemorial it had 
served as a primary unit in the English constitution. 
In King Alfred's time, the town sent its reeve and 
" four discreet men " to represent it in the shire-mot or 
county meeting, and in this old practice is to be found 
the beginnings of the great system of representative 
government characteristic of English and American 
institutions.'' 

(3) The New England Town. It was this town- 
ship-parish system of the Stuarts with which the pio- 
neers of New England were familiar, and which they 
brought with them to the new world.'' It was espe- 
cially adapted to the conditions in New England for 
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many reasons. In the first place, the early colonists 
were Puritans and came in church congregations with 
their minister.* They were townsmen, accustomed to 
town life, and naturally wished to settle in compact 
communities. Their principal reason for coming was 
because they were dissatisfied with the manner in which 
church affairs were being managed at home. They 
wanted to bring about certain reforms. Such a group 
of persons would naturally choose a suitable location 
and build their houses within easy walking distance of 
the meeting house. Furthermore they were an educated 
as well as religious people and desired a school as well 
as a church, where their children could be educated. 
Then the physical and economic conditions were condu- 
cive to town life. The coast was indented with bays and 
harbors for fishing and commerce; the soil was sterile 
and ill-adapted to the cultivation of large estates: the 
rivers were rapid and hard to navigate, the winters 
severe, and the Indians were hostile and savage. All 
the dominant conditions of New England — the relig- 
ious temperament of the settlers, the physical charac- 
teristics of the country, the hostility of the Indian tribes, 
the habits of life, and the old Teutonic traditions of 
community settlement and local self-government — 
were conducive to settlement in towns, rather than to 
the scattering over the country on large estates as we 
shall see was the case in the South. 

As might be expected, therefore, the New England 
town was a reproduction of the English township or 
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parish, or to go further back, of the German mark. It 
was usually located on the coast or the bank of a stream, 
and was surrounded with a stockade for protection 
against the savages. It had its common fields, and the 
ownership of a house-lot carried with it the right to cul- 
tivate a part of the outlying fields, and to pasture on the 
undivided land. " Vestiges of the old common fields," 
says Dr. Adams, "are to be found in almost every 
ancient town of New England." The old parish gov- 
ernment was transplanted with a few modifications. As 
there were no lords, the manor was left behind. As 
there was no longer any occasion to distinguish between 
the township and the parish, the oldest and most descrip- 
tive name town was adopted and the townsfolk went 
on holding their town meetings, voting their taxes, and 
electing their magistrates as they had been accustomed 
to do for ages in England. 

Later on, the New Englanders made their towns the 
units of representation in the colonial legislatures, or 
General Courts, and districts for the assessment and col- 
lection of state and national taxes. The assessment of 
taxes, whether for town or state purposes, was made by 
assessors elected by the townsfolk. Thus we may say 
with Fiske, " In its beginnings and fundamentals our 
political liberty did not originate upon American soil, 
but was brought hither by our forefathers, the first set- 
tlers. They brought their political institutions with 
them as naturally as they brought their language and 
their social customs." 



882 LOCAL GOVERNMENT 

11. Origin of County Government 

The American county, like the town or township, is 
an English institution transplanted to American soil.® 
In its beginnings it dates back to the invasion of Britain 
by the Angles and Saxons. It has survived to the pres- 
ent time and was adopted in the United States not only 
on account of its origin, but because it has proved a 
convenient subdivision for the administration of the 
state. All states are now divided into counties except 
Louisiana, where the corresponding subdivisions are 
called parishes. A brief review of the origin and 
development of the county, and of the origin and duties 
of its various officers, will be helpful in arriving at a 
fuller understanding of its organization and functions 
as a part of the administrative system of the United 
States. 

(i) Origin of the County. Among primitive peo- 
ples, the clans, or family groups, usually unite more or 
less closely into tribes. This was the case with the 
early invaders of Britain. After they had conquered 
the island they settled down as clans and tribes. The 
clans, as we have seen, became towns, and the tribes 
became shires or counties. As the town took its name 
from the clan, so the shire took its name from the tribe. 
Essex, Middlesex, and Sussex were originallv the dis- 
tricts occupied by the East Saxons, the ]\Iiddle Saxons, 
and the South Saxons; and Norfolk and Suflfolk the 
districts occupied by the "North Folk" and "South 
Folk." As Professor Fiske has pointed out, '" When 
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you look on the map and see the town of IckUngham in 
the county of Suffolk, it means that this place was once 
known as the 'home' of the 'Icklings' or 'children of 
Ickel,' a clan which formed part of the tribe of ' South 
Folk.' " At the head of every tribe was an ealdorman, 
or elder man, who later became known as earl. In 
time several shires united to form kingdoms, as North- 
umbria, Mercia, and Wessex, and finally the ruler of 
Wessex became king of England, and the several shires 
became subordinate parts or shares of the kingdom. 
Thus the English county was originally a component 
part of the Kingdom of England, rather than a sub- 
division of it, and for many centuries it retained much 
of its importance as a self-governing unit. 

(2) The English County. The shire was originally 
governed by the shire-mote, which was a representative 
assembly composed of the representatives of the towns, 
the lords of the land, and the bishop.^" It was both a 
legislative body and a court of justice : it made the laws 
and tried civil and criminal cases. After the Norman 
conquest the shire came to be known by the French 
name of county, " from its analogy to the small pieces 
of territory on the Continent that were governed by 
'counts,' " and the shire-mote came to be known as the 
county court. It always met at least twice a year, and 
sometimes as frequently as every month. Gradually, 
as attendance at the county court fell off as a result of 
its frequent meetings, the county became less important 
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as a self-governing unit, and became more and more an 
administrative district for the national government. 

The principal ofificers of the shire or county were the 
ealdorman, sherifif, coroner, and justices of the peace. 
The ealdorman or earl was appointed by the king, and 
represented the extinct royalty of the earlier kingdoms. 
Later he ceased to be connected with the administration 
of the county and the office became merely a title of 
nobility. The shire-reeve or sheriff was originally 
elected by the people in shire-mote and usually held 
office for life.^^ After the Norman conquest he came 
to be appointed by the king for the term of one year. 
He maintained peace and order, collected the national 
taxes, summoned jurors, and enforced the judgments 
of the courts. He was the king's military representa- 
tive and came to be a very powerful official, as the office 
tended to become hereditary in great families. Later 
the office was shorn of many of its powers and the 
sheriff came to be merely a ministerial officer of the 
court, a conservator of the peace, and a returning officer 
for elections. The coroner or crowner, as he was some- 
times called, was a special officer appointed by the 
crown to investigate cases of sudden death, fires, wreck- 
age, etc., and, upon sufficient evidence of guilt, make 
arrests and commit for trial. He could summon wit- 
nesses and hold inquests. The justices of the peace 
were originally six in number and appointed by the 
crown. They held court in each county four times a 
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year, which came to be known as Quarter Sessions. The 
office was first created to put a stop to brigandage, but 
it was afterward increased in power from time to time 
until the Quarter Sessions came to be an administrative 
tribunal as well as a court, charged with the supervision 
of highways, bridges, prisons, and with the appoint- 
ment of the chief constable of the county and the police. 
They are appointed for life or good behavior, and 
serve without pay. 

" During the past five hundred years," says Fiske, 
"the English county has sunk gradually from a self- 
governing community into an administrative district; 
and in recent times its boundaries have been so crossed 
and cris-crossed with those of other administrative 
areas, such as school-boards, sanitary boards, etc., that 
very little of the old county is left in recognizable 
shape." 

(3) The Southern County. The English settlers in 
America were familiar with the English county as a 
district for the administration of justice largely. There- 
fore they brought with them the sheriff, coroner, jus- 
tices of the peace, and the court of Quarter Sessions. 
The New Englanders in some instances established the 
county, but it was in the South that it became the most 
important unit of local. government. ^^ The physical, 
economic, and social conditions of the South, in strik- 
ing contrast to those of the North, were favorable to 
larger units of government and to country rather than 
town life. The soil was fertile and suitable for raising 
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great staple products, as tobacco and cotton. The 
rivers were numerous and navigable far inland, and 
the climate was warm and favorable to slave labor. 
Large plantations were the rule, therefore, rather than 
the small farm. The colonists were not Puritans, did 
not come in church congregations or neighborhoods, 
but as individuals, and became great landowners. 
Slavery tended to degrade manual labor and gave rise 
to a lower class. An insurmountable social barrier 
divided the plantation owners and the landless settlers, 
and gave rise to an aristocratic type of society even 
more marked than that of the old country, and in great 
contrast to the democratic society of New England. 
Thus the conditions of the South were favorable to 
the scattering of the population over wide areas. There 
were lacking all those tendencies which tend to pro- 
mote town life, even the savages being comparatively 
peaceable. 

Such conditions were naturally reflected in the insti- 
tutions which developed. The planters living many 
miles apart, the county became the unit of local govern- 
ment, rather than the township or parish. As a mat- 
ter of fact, the township in the New England sense 
did not exist. Its place was taken by the parish, but 
the parish never attained the importance of the New 
England town.** The parish vestry was at first elected 
by the people of the parish, but it soon assumed the 
right to fill its vacancies and became a self-perpetuating 
body. It selected the church-wardens, assessed the 
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local rates, and looked after the poor, but all the other 
functions of local government were administered by 
the county. Ultimately the parish became merely an 
ecclesiastical district. 

The general administration of the local affairs of 
the county was conducted by the county court, which 
was usually composed of eight justices. These jus- 
tices were nominally appointed by the governor, but 
as a matter of fact they were nominated by the jus- 
tices themselves and then submitted to the governor for 
appointment. The county court was, therefore, a close 
corporation or self -perpetuating body, and was com- 
posed of the leading planters of the county. It was 
charged with the administration of justice in the county, 
with the levying of the county taxes, the supervision 
of the highways and county buildings, and to a large 
extent with the appointment of the county officers. 
The coroners and sheriff were appointed by the gov- 
ernor from candidates submitted by the court. The 
three senior justices were usually nominated by the 
court for sheriff, and the governor appointed the oldest 
one in point of service for the ensuing year. The 
sheriff collected the taxes and acted as county treasurer 
and custodian of the tobacco which was paid for the 
taxes. He also executed the judgments of the court 
and presided over the elections for the county's repre- 
sentatives in the legislature. The other county offi- 
cers performed similar duties to the corresponding 
officers in the English county.^* 
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III. Local Government Models 

Thus the local institutions of New England and the 
South developed in striking contrast to each other. 
Those of New England were democratic; those of the 
South were aristocratic. In New England, the people 
in town meeting managed their own affairs and elected 
their local officials; in the South, the leading planters 
managed the affairs of the county and controlled the 
appointment of the county officers. In New England, 
the town became the imit of representation in the legis- 
lature and the unit of local government; in the South, 
the county, and not the town or parish, became the unit 
of representation and local government. New Eng- 
land produced a mass of people unequalled in political 
training and statesmanship ; the South produced a body 
of leaders — Washington, Madison, Jefferson — which 
have remained unequalled to this day.^^ 

We shall see when we come to study the various 
systems of local government in detail that these two 
systems have served as models for the organization of 
local government in the United States. Two great 
lines of development have moved from these two sec- 
tions westward. As the New England emigrant pushed 
on into the west, he took his town meeting with him. 
Wherever he settled the township organization is to be 
found. As the Southerner crossed the mountains west- 
ward he carried the county system, and wherever he 
located there will be found the southern type of county 
government. Wherever the emigrants from these two 
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sections mingled, the local government will be found 
to be a compromise of these two systems, and both the 
county and the township will be found. Thus we have 
the three types of rural local government in the United 
States at the present time : the New England town, 
the Southern county, and the Mixed or County-Town- 
ship type. 



SUPPLEMENTARY READING 

CHAPTER IV 
The Origin of Local Government 

1 Reproduction of English Institutions. — The reproduction 
of the town and parish systems of Old England under colonial 
conditions in America is one of the most curious and suggestive 
phenomena of America history. The process was so quiet, so 
unobtrusive, so gradual, so like the growth of vegetation in 
spring time — in short, so natural, that it seems to have escaped 
the notice of many historians of the larger colonial life. They 
have dealt with questions of church and state, with patents and 
charters. Pilgrims and Puritans, Baptists, Quakers, wars, witches, 
colonial unions and struggles for national independence, but the 
origin and growth of that smaller communal life within the 
colonies has been somewhat neglected. And yet these little 
communes were the germs of our state and national life. They 
gave the colonies all the strength which they ever enjoyed. It 
was the towns, parishes, and counties that furnished life-blood 
for church and state, for school and college, for war and peace. 
In New England, especially, towns were the primordial cells of 
the body politic. In all the cok)nies, civic communities were the 
organic tissues, without which the colonial body would have been 
but a lifeless mass. — H. B. Adams, "The Germanic Origin of 
New England Towns," in Johns Hopkitis University Studies, 
Vol. I, No. 2, p. 5. 

2 Government a Growth Most writers, especially local 

historians, assume that New England towns are either the oil- 
spring of Puritan virtue and of the Congregational church, or 
else that they are the product of this rocky soil, which is sup- 
posed to produce free institutions spontaneously, as it does the 
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arbutus and the oak, or fair women and brave men. But the 
science of Biology no longer favors the theory of spontaneous 
generation. Wherever organic life occurs there must have been 
some seed for that life. History should not be content with 
describing effects when it can explain causes. It is just as 
improbable that free local institutions should spring up without a 
germ along American shores as that English wheat should have 
grown here without planting. Town institutions were propagated 
in New England by old English and Germanic ideas, brought 
over by Pilgrims and Puritans, and as ready to take root in the 
free soil of America as would Egyptian grain which had been 
drying in a mummy-case for thousands of years. — Ibid., p. S. 

I. Town Government 

2 Germanic Origin. — In such forests liberty was nurtured. 
Here dwelt the people Rome never could conquer. In these 
wild retreats the ancient Teutons met in council upon tribal 
matters of war and peace. Upon the forest hill-tops they wor- 
shipped Wodan, the All Father; in the forest valleys they talked 
over, in village-moot, the lowly affairs of husbandry, and the 
management of their common fields. Here were planted the seeds 
of Parliamentary or Self-Government, of Commons and Con- 
gresses. Here lay the germs of religious reformations and of 
popular revolutions, the ideas which have formed Germany and 
Holland, England and New England, the United States in the 
broadest sense of that old Germanic institution. — Ibid., p. 13. 

* Primitive Communities of Caesar and Tacitus. — In the 

Commentaries of Caesar our Germanic ancestors are seen in a 
state of transition from the pastoral to the agricultural life. 
There is as yet no permanent occupation of land; no villages 
with substantial dwellings. Lands for pasturage and cultivation 
are assigned to each larger and smaller group of kindred by the 
chiefs. There is no private ownership of land in definite quantity 
with fixed boundaries; it is held but a single year when the 
community is compelled to move elsewhere to take possession of 
new allotments. Little attention is given to agriculture; but war 
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and the chase are the chief occupations. Clearly here we find 
society in a very rude condition ; the nomadic life is scarcely yet 
ended, though allowance must be made for the fact that Caesar 
saw the German tribes in a state of unusual movement and 
disruption. 

In the Germania of Tacitus, one hundred and fifty years later, 
we find a decided advance upon the state of things described by 
the conqueror of Gaul. There are now permanent settlements, 
substantial villages, and an increased agriculture. But the arable 
lands are changed each year, or at least periodically, there are 
both " shifting occupation " of the entire allotment of each 
group and " shifting cultivation " of the arable. 
• But Tacitus, as usually interpreted, appears to describe two 
forms of settlement. On the one hand were isolated home- 
steads or simple family groups, planted wherever " fountain, field, 
or forest" invited; on the other hand, villages, each dwelling 
being surrounded by an open space ; but cities were as yet 
unknown. — G. E. Howard, "Local Constitutional History of the 
United States." p. 12. 

'^ The German Mark. — The mark or markgenossenschaft 
was in its origin a localized clan, held together by the double tie 
of common religion and real or assumed blood-relationship. But 
the relationship was more frequently artificial and the religious 
tie was much weaker than in the clan. Xevertheless for a 
considerable time after settled life began the principles of the 
family union — of which the clan here as elsewhere was but 
the expanded form — were determinative, not only for the rela- 
tions of the mark-men among themselves, but also for the 
relations of the mark-society to the hundertscliaft and state. 
But gradually an entirely new principle, that of local contiguity, 
became more and more prominent as a condition of social and 
political privilege. The derivation of the word mark is sig- 
nificant of this new principle: it means primarily any token or 
sign, hence a border, a boundary, and probably it was originally 
applied to the fringe of forest which surrounded the occupied 
territory of the community. But in practice the tenn is also used 
not only for the entire landed possession, whether arable or 
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waste, but for the society itself. Above the mark in ascending 
series were the hundertschaft or gau — the pagus of the Ger- 
mania; and the vblkerschaft or civitas — the state itself. In 
these we recognize at once the curia and tribe in their territorial 
aspect. And, as in the case of the clan, the mark is the pohtical 
unit. But it is something more. The mark-moot is the centre 
of an active civil self-government of ever increasing importance. 
Under the presidency of an elected or hereditary chief, in the 
open air, the assembly of mark-men constitutes at once a judicial 
and a legislative body. Here petty differences are determined, 
strangers are admitted to the Genossenschaft, the beginning of 
seed-time and harvest is agreed upon, and measures for securing 
the peace of the community and touching- all that concerns the 
common economic life are devised. Such is the typical " village 
council " which Sir Henry Maine declares to be the embryo from 
which " have sprung all the famous legislatures of the world." — 
Howard, op. cit., p. 14. 

•5 The Germ of Representative Government. — In English 

townships there has been from time immemorial a system of 
representation. Long before Alfred's time there were " shire- 
motes,'' or what were afterwards called county meetings, and 
to these each town sent its reeve and " four discreet men " as 
representatives. Thus to a certain extent the wishes of the 
townsfolk could be brought to bear upon county affairs. By 
and by this method was applied on a much wider scale. It was 
applied to the whole kingdom, so that the people of all its 
towns and parishes succeeded in securing a representation of 
their interests in an elective national council or House of Com- 
mons. This great work was accomplished in the thirteenth 
century by Simon de Montfort, Earl of Leicester, and was 
completed by Edward I. Simon's parliament, the first in which 
the Commons were fully represented, was assembled in 1265 ; 
and the date of Edward's parliament, which has been called the 
Model Parliament, was 1295. These dates have as much interest 
for Americans as for Englishmen, because they mark the first 
definite establishment of that grand system of representative 
government which we are still carrying on at our various state 
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capitals and at Washington. For its humble beginnings we have 
to look back to the " reeve and four " sent by the ancient town- 
ship to the county meetings. — John Fiske, "Civil Government in 
the United States,'' p. 40. 

'' The New England Town. — The original idea of New 
England Towns, like that of their Old English and Germanic 
prototypes, was that of a village community of allied families, 
settled in close proximity for good neighborhood and defense, 
with homes and home lots fenced in and owned in severalty, but 
with a common Town Street and a Village Green or Home 
Pasture, and with common fields allotted outside the Town for 
individual mowing and tillage but fenced in common together 
with a vast surrounding tract of absolutely common and un- 
divided land, used for pasture and woodland under communal 
regulations. It is important to observe that, historically speaking, 
the word " Town " applies more particularly to the village itself, 
and that the word " Township " which is of very common 
occurrence in the early annals of New England, better charac- 
terizes the Town's landed domain. It is true that the latter 
term has fallen into disuse in New England, and fortunately so, 
for with the definite legal idea now attached to this word 
Township in the Western States, as a tract of land six miles 
square, the term no longer characterizes our Towns, which are 
far from being of any definite size or of any regular pattern. 
The word " Town " is now almost universally employed in New 
England to characterize the whole extent of the Town's domain, 
and properly, for almost everywhere population has swarmed 
from its old village-hive, and houses are now built from one end 
of the Town to the other. But it is curious to see how popular 
usage still clings to the old idea, when for example, persons 
living at the " ends of the Town," talk about going " into 
Town," "into the village," or to the "centre." — Adams, op. 
cit., p. 27. 

8 The Puritans. — The first New England settlers were Puri- 
tans in religion, and sometimes inclined to republicanism in poli- 
tics. They were largely townsfolk, accustomed to municipal life 
and to vestry meetings. They planted their tiny communities 
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along the seashore and the banks of rivers, enclosing them with 
stockades for protection against the warlike Indians. Each was 
obliged to be self-sufficing, because divided by rocks and woods 
from the others. Each had its common pasture on which the 
inhabitants turned out their cattle, and which officers were 
elected to manage. Each was a religious as well as a civil body 
politic, gathered round the church as its centre ; and the equality 
which prevailed in the congregation prevailed also in civil affairs, 
the whole community meeting under a president or moderator to 
discuss affairs of common interest. Each such settlement was 
called a Town, or Township, and was in fact a miniature com- 
monwealth, exercising a practical sovereignty over the property 
and persons of its members — for there was as yet no State, 
and the distant home government scarcely cared to interfere — 
but exercising it on thoroughly democratic principles. Its centre 
was a group of dwellings, often surrounded by a fence or wall, 
but it included a rural area of several square miles, over which 
farmhouses and clusters of houses began to spring up when the 
Indians retired. The name "Town" covered the whole of this 
area, which was never too large for all the inhabitants to come 
together to a central place of meeting. — James Bryce, "The 
American Commonwealth,'' Vol. I, p. 5po. 

Their principal reason for coming to New England was their 
dissatisfaction with the way in which church affairs were man- 
aged in the old country. They wished to bring about a reform 
in the church in such wise that the members of a congregation 
should have more voice than formerly in the church-government, 
and that the minister of each congregation should be more 
independent than formerly of the bishop and of the civil govern- 
ment. They also wished to abolish sundry rites and customs of 
the church of which they had come to disapprove. Finding the 
resistance to their reforms quite formidable in England, and 
having some reason to fear that they might be themselves 
crushed in the struggle, they crossed the ocean in order to 
carry out their ideas in a new and remote country where they 
might be comparatively secure from interference. Hence it was 
quite natural that they should come in congregations, led by their 
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favourite ministers, — such men, for example, as Higginson and 
Cotton, Hooker and Davenport. When such men, famous in 
England for their bold preaching and imperilled thereby, decided 
to move to America, a considerable number of their parishioners 
would decide to accompany them, and similarly minded members 
of neighboring churches would leave their own pastor and join 
in the migration. — Fiske, op. cit., p. 16. 

Among the people who thus tilled the farms and built up the 
villages of New England, the differences in what we should call 
social position, though noticeable, were not extreme. While in 
England some had been esquires or country magistrates, or 
"lords of the manor," — a phrase which does not mean a member 
of the peerage, but a landed proprietor with dependent tenants; 
some had been yeomen, or persons holding farms by some free 
kind of tenure; some had been artisans or tradesmen in cities. 
All had for many generations been more or less accustomed to 
self-government and to public meetings for discussing local 
affairs. That self-government, especially as far as church matters 
were concerned, they were stoutly bent upon maintaining and 
extending. Indeed, that was what they had crossed the ocean 
for. Under these circumstances they developed a kind of 
government which we may describe in the present tense, for 
its methods are pretty much the same today that they were 
two centuries ago. — Ibid., p. 18. 

II. County Government 

" An English Institution. — Both county and township are, 
like nearly everything else in America, English institutions which 
have suffered a sea change. " The Southern county is an atten- 
uated English shire with the towns left out." The Northern 
township is an English seventeenth-century parish, in which age 
the English parish was still in full working order as a civil no 
less than an ecclesiastical organization, holding common property, 
and often co-extensive with a town. The Town meeting is the 
English vestry, the selectmen are the church wardens, or select 
vestrymen, called back by the conditions of colonial life into 
an activity fuller than they exerted in England even in the 
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seventeenth century, and far fuller than they now retain. In 
England local self-government, except as regards the poor law, 
tended to decay in the smaller (i. e., parish or township) areas; 
the greater part of such administration as these latter needed, 
fell either to the justices in petty sessions or to officials 
appointed by the county or by the central government, until 
the legislation of the present century began to create new and 
larger districts, especially poor law and sanitary districts, for 
local administration. In the wider English area, the county, true 
self-government died out with the ancient Shire Moot, and fell 
into the hands of persons (the justices assembled in Quarter 
Sessions) nominated by the Crown, on the recommendation of 
the lord-lieutenant. It is only to-day that a system of elective 
county councils has been created by statute. In the American 
colonies the governor filled the place which the Crown held in 
England; but even in colonial days there was a tendency to 
substitute popular election for gubernatorial nomination; and 
county government obeying the universal impulse, is now every- 
where democratic in form; though in the South, while slavery 
and the plantation system lasted, it was practically aristocratic in 
its spirit and working. — James Bryce, op. cit., p. 611. 

10 The Shire and Hundred. — When in the ninth century 
the various Anglo-Saxon kingdoms had been united in the 
kingdom of England, the country was divided for purposes of 
local government into shires, these into districts, known as 
hundreds, and these, again into townships. The township, 
whether a development from the so-called Teutonic mark, or 
from the Roman villa, was a social and economic, rather than a 
political, district. It was a small rural community composed 
mainly of peasants. 

The hundred was a district composed of several townships. 
Here the management of affairs was in the hands of a court 
held monthly, composed of all individual landlords within the 
district and the representatives from the various townships 
noted above. As executive officials there were a deputy of the 
shire-reeve, an elected hundreds-ealdor, and (at any rate towards 
the close of Anglo-Saxon times) a standing committee of 
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twelve senior thegns. The main functions of this court were 
judicial in character, including both civil and criminal jurisdic- 
tion. In theory justice was administered by the whole body 
of lawful attendants or suitors at the court; but in practice this 
function fell very largely to the committee of twelve, whose 
further duty it was to present persons accused of more serious 
crimes in the shire court. 

Above the hundreds were the shires. These were in the 
south and extreme north, the districts of older kingdoms or 
distinct bodies of the Teutonic peoples which retained certain 
features of self-government after their absorption into the larger 
kingdom. In the midlands the shires were artificial districts 
created for convenience of administration. Whatever its origin, 
the affairs of each shire were managed by a semi-annual court, 
composed of the representatives from each township and the 
individual landowners, though later the place of the latter may 
have been taken by the twelve senior thegns from each hundred. 
The principal function of this court, as in the hundred, was the 
administration of justice. — John A. Fairlie, "Local Governmcitt 
in CountieSj Towns, and Villages,'' pp. 4, 5. 

11 The Sheriff, — The character of the English system of 
local government was fixed by the Norman kings. The abso- 
lutism of the Norman government reduced all classes of the 
inhabitants to complete submission to the crown. In each of 
the districts into which the kingdom was divided, namely, the 
counties or shires, were placed officers originally known as vice 
comites, and later as sheriffs, who were appointed and removable 
by the crown, and who were to attend to all administrative 
business to be transacted within the district over which they 
had jurisdiction. The sheriffs were always unpopular officers ; 
they were therefore gradually stripped of their powers and a 
system of administration established, which was more popular in 
character. But before this was done, the strong centralized 
administration of the Normans had consolidated the people of 
England into a nation. — F. J. Coodiwu'. " Principles of the 
Administrative Law of the United States,'' />. i;g. 

The Norman sheriff was in a peculiar sen.^e a royal agent and 
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he ruled the country with an iron hand. His power, particularly 
in fiscal matters, was very great, and his office even showed a 
tendency to become hereditary, as it had been in Normandy; but 
this was not permanently effected, and though the people strove 
to gain the right of appointment, throughout the whole of 
English history he has remained an appointed lieutenant of the 
crown. The sheriff was still the constitutive officer of the 
county court; but the ealdorman no longer sat with him as the 
people's representative, and the bishop, likewise, soon ceased to 
appear as an expounder of the canon law; for spiritual causes 
were transferred to special ecclesiastical tribunals. Thus early 
did the differentiation in functions begin. — Howard, op. cit., 
p. 310. 

After the Norman conquest the earls retired from the active 
administration of shire business, and the position became merely 
a title of nobility and highest dignity. At the same time the 
separation of civil and ecclesiastical jurisdiction led to the 
disappearance of the bishop from the shire court. These changes 
paved the way for the supremacy of the sheriff in the county, as 
the shire came to be called. This officer became the king's 
representative in military affairs; as police magistrate he was 
responsible for maintaining the peace and supervising the elabo- 
rate system of securities for good behavior; as steward of the 
royal estates, his financial powers were increased; and for a 
time his judicial functions gained in importance with the develop- 
ment of the shire court and the decline of the hundred court. 
The jurisdiction of the shire court was extended, and its sessions 
became more frequent, until they were held as often as once a 
month. This led to a falling off in attendance of the local 
representatives, with a corresponding increase in the influence of 
the sheriff. Criminal courts in each hundred were also held by 
the sheriff twice a year. In fact the sheriff became the chief 
agent in a strongly centralized prefectoral administration. — 
Fairlie, op. cit., pp. 6, 7. 

12 Colonization in the South. — Very different were the cir- 
cumstances of the Southern colonies. The men who went to 
Virginia and the Carolinas were not Puritans, nor did they 
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mostly go in families and groups of families from the same 
neighborhood. Many were casual adventurers, often belonging 
to the upper class, Episcopalians in religion, and with no such 
experience of, or attachment to, local self-government as the 
men of Massachusetts or Connecticut. They settled in a region 
where the Indian tribes were comparatively peaceable, and where 
therefore there was little need of concentration for the purposes 
of defence. The climate along the coast was somewhat too hot 
for European labour, so slaves were imported to cultivate the 
land. Population was thinly scattered; estates were large; the 
soil was fertile and soon enriched its owners. Thus a semi- 
feudal society grew up, in which authority naturally fell to the 
landowners, each of whom was the centre of a group of free 
dependants as well as the master of an increasing crowd of 
slaves. There were therefore comparatively few urban com- 
munities, and the life of the colony took a rural type. The 
houses of the planters lay miles apart from one another; and 
when local divisions had to be created, these were made large 
enough to include a considerable area of territory and number 
of landowning gentlemen. They were, therefore rural divisions, 
counties framed on the model of English counties. Smaller 
circumscriptions there were, such as hundreds and parishes, but 
the hundred died out, the parish ultimately became a purely 
ecclesiastical division, and the parish vestry was restricted to 
ecclesiastical functions, while the country remained the prac- 
tically important unit of local administration, the unit to which 
the various functions of government were aggregated, and which, 
itself controlling minor authorities, was controlled by the State 
government alone. The affairs of the county were usually 
managed by a board of elective commissioners, and not, like 
those of the New England towns, by a primary assembly; and 
in an aristocratic society the leading planters had of course 
a predominating influence. Hence this form of local government 
was not only less democratic, but less stimulating and educative 
than that which prevailed in the New England States. — Brycc. 
op. cit., p. 591- 

18 The Virginia Parish. — In Virginia there were no town- 
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meetings. The distances between plantations cooperated with the 
distinction between classes to prevent the growth of such an 
institution. The English parish, with its churchwardens and 
vestry and clerk, was reproduced in Virginia under the same 
name, but with some noteworthy peculiarities. If the whole body 
of ratepayers had assembled in vestry meeting, to enact by-laws 
and assess taxes, the course of development would have been 
like that of the New England town-meeting. But instead of this 
the vestry, which exercised the chief authority in the parish, 
was composed of twelve chosen men. This was not government 
by a primary assembly, it was representative government. At 
first the twelve vestrymen were elected by the people of the 
parish, and thus resembled the selectmen of New England; but 
after a while " they obtained the power of filling vacancies in 
their own number," so that they became what is called a " close 
corporation," and the people had nothing to do with the choosing. 
Strictly speaking, that was not representative government; it 
was a step on the road that leads towards oligarchical or despotic 
government. 

It was the vestry, thus constituted, that apportioned the parish 
taxes, appointed the churchwardens, presented the minister for 
induction into office, and acted as overseers of the poor. The 
minister presided in all vestry meetings. His salary was paid in 
tobacco, and in i6g6 it was fixed by law at 16,000 pounds of 
tobacco yearly. In many parishes the churchwardens were the 
collectors of the parish taxes. The other officers, such as the 
sexton and the parish clerk, were appointed either by the minister ■ 
or by the vestry. 

With the local government thus administered, we see that the 
larger part of the people had little directly to do. Nevertheless 
in these small neighborhoods government was in full sight of the 
people. Its proceedings went on in broad daylight and were 
sustained by public sentiment. As Jefferson said, " The vestry- 
men are usually the most discreet farmers, so distributed through 
the parish that every part of it may be under the immediate eye 
of some one of them. They are well acquainted with the details 
and economy of private life, and they find sufficient inducements 
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to execute their charge well, in their philanthropy, in the approba- 
tion of their neighbours, and the distinction which that gives 
them." — Fiske, op. cit., pp. 59, 60. 

1' The County Lieutenant. — One other important county 
officer needs to be mentioned. We have seen that in early New 
England each town had its train-band or company of militia, and 
that the companies in each county united to form the county 
regiment. In Virginia it was just the other way. Each county 
raised a certain number of troops, and because it was not con- 
venient for the men to go many miles from home in assembling 
for purposes of drill, the county was subdivided into military 
districts, each with its company, according to rules laid down by 
the governor. The military command in each county was vested 
in the county lieutenant, an officer answering in many respects to 
the lord lieutenant of the English shire at that period. Usually 
he was a member of the governor's council, and as such exercised 
sundry judicial functions. He bore the honorary title of 
" colonel," and was to some extent regarded as the governor's 
deputy ; but in later times his duties were confined entirely to 
military matters. — Fiske, op. cit., p. 64. 

1^ Results Compared. — We must, however, avoid the mis- 
take of making too much of this contrast. As already hinted, 
in those rural societies where people generally knew one another, 
its effects were not so far-reaching as they would be in the 
more complicated society of today. Even though Virginia had 
not the town-meeting, " it had its familiar court-day,'' which 
" was a holiday for all the country-side, especially in the fall and 
spring. From all directions came in the people on horseback, 
in wagons, and afoot. On the court-house green assembled, in 
indiscriminate confusion, people of all classes, — the hunter from 
the back-woods, the owner of a few acres, the grand proprietor, 
and the grinning, heedless negro. Old debts were settled, and 
new ones made ; there were auctions, transfers of property, and, 
if election times were near, stump-speaking." 

For seventy years or more Iicforc the Declaration of Inde- 
pendence the matters of general public concern, about wliieh 
stump speeches were made on Virginia court-days, were very 
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similar to those that were discussed in Massachusetts town- 
meetings when representatives were to be chosen for the legis- 
lature. Such questions generally related to some real or alleged 
encroachment upon popular liberties by the royal governor, who, 
being appointed and sent from beyond sea, was apt to have ideas 
and purposes of his own that conflicted with those of the people. 
This perpetual antagonism to the governor, who represented 
British imperial interference with American local self-govern- 
ment, was an excellent schooling in political liberty, alike for 
Virginia and for Massachusetts. When the stress of the Revo- 
lution came, these two leading, colonies cordially supported each 
other, and their political characteristics were reflected in the 
kind of achievements for which each was especially distinguished. 
The Virginia system, concentrating the administration of local 
affairs in the hands of a few county families, was eminently 
favourable for developing skilful and vigorous leadership. And 
while in the history of Massachusetts during the Revolution we 
are chiefly impressed with the wonderful degree in which the 
mass of the people exhibited the kind of political training that 
nothing in the world except the habit of parliamentary discus- 
sion can impart; on the other hand, Virginia at that time gave 
us — in Washington, Jefferson, Henry, Madison, and Marshall, 
to mention no others — such a group of consummate leaders as 
the world has seldom seen equalled. — Fiske, op. cit., pp. 65-67. 



QUESTIONS FOR REVIEW. PART I 

/. IVIiaf is the relation bctu'eeii "Political Science" 
and "Politics"? Explain the two different uses of the 
ivord "state." What is the difference between the state 
and the government? Can the state act without a gov- 
crniiiciit? What is meant by "popular sovereignty"? 
Explain the theory of the separation of powers. What 
are "checks and balances"? 

2. Why is the federal constitution such an important 
document? Explain its principle of distributing powers. 
JVhat are the merits of a written constitution? Explain 
the nature of the Federal State. Explain in zvhat zi'ay 
the federal government woidd have been modified had 
the constitution been adopted by state legislatures. 
What is the position of the states in the Union? Ji'haf 
does local government include? 

J. JVhy arc local governments necessary? What 
principle is observed in delegating poi^'crs to local gov- 
ernments? JVhat arc municipal corporations? What 
two functions do local governments perform? Suggest 
some of the cz'ils of legislative interference in local 
affairs. How has this interference been prcz'cnted? 
What is special legislation? J] 'hat can you say of the 
iutforlancc of local government? 

4. To ivhat is the origin of local government traced? 
906 
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Show how the town grew out of the clan. What ivcre 
the characteristics of the ancient town or village? Hozv 
was the old English town governed? What fe attires of 
the old English town were incorporated into the gov- 
ernment of the New England town? Why did the set- 
tlers form towns in the North and counties in the 
South? Show how the county grew out of the tribe. 
How was the early English county governed and what 
features were adopted in the government of the county 
in the South? Show how these two types of local gov- 
ernment served as models for local government in 
America. 

SUBJECTS FOR SPECIAL STUDY 

1. The effect of French political philosophy on the 
organization of our national government. 

2. "The American Constitutional System," by JVes- 
tel W. Willoughby. 

J. Limitations of the theory of the separation of 
powers. 

4. "The Spirit of American Government," by J. 
Allen Smith. 

5. "The Germanic Origin of the New England 
Towns," by H. B. Adams. 

6. "Institutional Beginnings of a Western State," by 
Jesse Macy. 



PART II 

Rural Government 

CHAPTER V 
NEW ENGLAND TOWN GOVERNMENT 

TOWN government is the oldest and simplest form 
of government found in America, and has, as we 
have seen, a great tradition behind it. Many of the 
towns of Massachusetts, Rhode Island, and Connecticut 
are older than the counties and states of which they 
are a part, and were organized even before the old 
colonial governments themselves. During nearly three 
hundred years the New England town has remained 
the most important unit of local government in New 
England, and even yet occupies the stage to the exclu- 
sion of the county, village, and other units of rural 
local government. Its importance is due, in large 
measure no doubt, to this fact. It performs the duties 
and exercises the functions usually performed by coun- 
ties, townships, and villages in other parts of the 
United States. Furthermore, in some states, particu- 
larly Rhode Island and Connecticut, it is the unit of 
representation in the state legislature, and, as a result 
of this, has been able to wield a disproportionate influ- 
ence on state legislation and to maintain a free field in 
the management of its local affairs. Formerly, and 

908 
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even yet in some cases, the towns claimed to be consti- 
tutional or autonomous units, with power to do any- 
thing not forbidden by the state or not delegated to 
some other part of the body politic. But now it is 
generally conceded that they are subject to the legis- 
lature, the same as other municipal corporations, and 
can exercise only those powers that are expressly dele- 
gated to them by the state. ^ 

( I ) The New England Town. At the present time 
in all of the most thickly settled New England states, 
the entire area has been organized into towns, but in 
parts of Maine and New Hampshire there are unset- 
tled regions which yet remain unorganized. The New 
England town is not, like the western township, a rect- 
angular or square area of given dimensions, but is 
irregular in shape and covers from twenty to forty 
square miles. It is primarily a rural rather than an 
urban district, although it usually contains one or more 
villages, and varies in population from a few hundred 
to fifty thousand inhabitants. The town of New Haven 
has over 100,000 population, and the town of Hartford 
has over 80,000 population, but the average is probably 
not over 1,500 to 2,500. The villages have no separate 
organization as in other states, but the rural, semi- 
urban, and urban populations come alike under the con- 
trol of the town government. In fact, in most of the 
New England states the term village has no legal sig- 
nificance whatever, but is used like the term hamlet, to 
designate a small and compact settlement. In those 
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states urban or semi-urban centers must incorporate as 
cities or remain under the town organization. Many 
cities of considerable size in Massachusetts have refused 
to incorporate as cities and give up their town organiza- 
tion, as in the Town of Brookline, which is situated in 
the heart of the City of Boston. 

(2) Powers and Functions. The powers and func- 
tions exercised by the towns vary widely in the different 
states. Professor Fairlie cites the instance of a Massa- 
chusetts manual in which the town law enumerates 
nearly fifty general subjects upon which the towns may 
act. Their most important functions have to do with 
the support of the schools, the maintenance of roads 
and bridges, the care of the poor, and taxation for 
various local purposes. They also have the power to 
enact police ordinances, to regulate the liquor traffic, 
and to pass town by-laws. In the more populous towns 
are added nearly all of the ordinary municipal func- 
tions — street pavements, sewers, water works, electric 
lights, libraries, parks, public baths, hospitals, police 
and fire protection, and other functions which the mod- 
ern city performs. In some cases the town is also 
charged with keeping the records of land transfers and 
matters of probate. 

In addition to these local functions, the town also 
acts as an agent of the state in performing certain func- 
tions imposed upon it by the state legislature. It 
assesses and collects state taxes, keeps records of vital 
statistics, enforces state laws, and performs various 
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other functions for the state. It is also the election 
district for all national and state elections, and with 
one or two exceptions the representative district for 
members of the state legislature. In short, outside of 
the cities,- the town performs all of the important 
functions of local government. 

(3) The Town Meeting. The seat of government 
in the New England town is the town meeting. The 
people govern themselves. This meeting is a general 
assembly of the qualified voters of the town, and is 
usually held once a year, in the spring.^ Special ses- 
sions are called from time to time in addition, as occa- 
sion demands. A formal notice or zvarrant^ must be 
issued for each meeting, stating the time and place of 
the meeting, and the business to be acted upon. Only 
business which is mentioned in the warrant can be 
legally transacted at the meeting, and a meeting not 
properly summoned is an illegal one. Any person 
qualified to vote under the state laws is entitled to 
attend and take part in the meeting. Formerly the 
meetings were held in the church or "meeting house," 
but now they are usually held in the town hall, which 
is generally centrally located and maintained for the 
purpose. At this meeting the town officers are elected, 
the taxes are voted, and all matters of local interest are 
discussed and decided. The reports of the officers are 
received and they are given their instructions for the 
ensuing year. 

The meeting is called to order by the town clerk, who 
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acts as secretary, and a presiding officer or moderator 
— a name suggested by that of the presiding officer of 
the church assemblies — is elected. Frequently the 
same man is chosen year after year. The first order of 
business at the annual meeting is the election of the 
town officers for the ensuing year. This is done by 
secret ballot. The business session follows in the after- 
noon or evening, or if a great deal of business is to be 
transacted, an adjourned meeting is held. At the busi- 
ness meetings the matters mentioned in the warrant 
are discussed and decided. The town officers make 
full reports of their administration for the past year, 
account for the moneys expended, and submit the esti- 
mated budget for the ensuing year. These sums, if 
approved, are voted by the town meeting and their 
collection ordered, and appropriations are made for 
the various local purposes : schools, highways, bridges, 
care of the poor, and so forth. Its control covers the 
management of the town lands, buildings, and other 
property, and all local matters, including police and 
sanitation. Any resident of the town may make a 
proposal and discuss it in the meeting, and the action 
of the meeting is final on the proposition. Thus the 
town meeting is the real directing force in the govern- 
ment of the town.* 

(4) Town Officers. The chief executive officers of 
the town are the selectmen. They are elected at the 
annual town meeting and usually serve for one year, 
although in Massachusetts they serve for three, one 
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being elected each year. The number of selectmen 
varies from three to nine, according to population, the 
usual number being three. These selectmen form the 
administrative board or council of the town, and are 
charged with carrying out the orders of the town meet- 
ing. They issue the warrants for calling meetings, 
make arrangements for holding elections, look after the 
roads and highways, manage the town property under 
the direction of the town meeting, grant licenses, re- 
move nuisances, impanel jurors, and in the smaller 
towns sometimes act as assessors, overseers of the poor, 
and health officers. They sometimes also have certain 
appointive powers, and the power to fill vacancies, and 
the legislature from time to time imposes various state 
functions. In general, they look after and manage the 
affairs of the town in the interval between town 
meetings. 

The officer next in importance is the town clerk, 
who is also elected by the town meeting. Although 
elected annually, he is frequently reelected during long 
periods. Professor Fairlie cites the instance of a town 
clerk in Brookline who served from 1852 to 1898. 
His principal duties are to keep the town records, the 
minutes of the town meetings and of the meetings of 
the selectmen, to register births and deaths, issue mar- 
riage licenses, and to perform the duties usually per- 
formed by various county officers in other states, such 
as recording deeds, mortgages, and other transactions 
affecting the title to land. 
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In the larger towns assessors of taxes are elected, 
who value the real and personal property for taxation 
and assess the taxes levied by the town meeting, to^ 
gether with those levied by the state and county. In 
the smaller towns this work is done by the selectmen. 

The town treasurer is always elected by the town 
meeting. He keeps a record of the receipts and dis- 
bursements of the town, has charge of all moneys col- 
lected from the citizens and all funds belonging to the 
town, and makes a report of the same to the annual 
town meeting. He also collects the state and county 
taxes, and turns them over to the proper authorities. 

Where necessary, overseers of the poor are either 
elected or appointed to look after the paupers of the 
town and to determine who is entitled to receive town 
aid. In some cases this also is done by the selectmen. 
Professor Fairlie states that the practice of leaving 
poor relief to the counties, or to several towns jointly, 
is becoming more common. Several towns frequently 
unite to maintain a single almshouse for the group. 

Each town elects one or more constables, or peace 
officers, whose duty it is to arrest all violators of the 
law. Formerly this was the most important and dig- 
nified office of the town, corresponding to the ancient 
office of sheriff in the county, but it has now lost its 
preeminence as the head office of the town. The prin- 
cipal duty of the constable now is to execute the writs 
and warrants of the selectmen, justices of the peace. 
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and other judicial officers, and occasionally to summon 
jurors and collect taxes. 

Although the justices of the peace are elected by 
the towns in most of the New England states, they 
are not town officers and have no part in the town 
administration. They may summon witnesses, hold 
preliminary inquiries, and commit for trial, and may 
perform marriages and take acknowledgments, but in 
most of the states have no other judicial powers. 

School affairs are managed by a school committee 
elected by the town meeting for terms usually of three 
years. This committee establishes, supervises, and visits 
the schools, selects the text books and prescribes the 
courses of instruction, appoints the superintendent and 
teachers, and chooses the truant officer. School admin- 
istration is an important branch of the town govern- 
ment, and frequently a sub-committee is also chosen. 

There are also a great many other minor town offi- 
cers. In the smaller towns a large proportion of the 
population frequently holds some office or other. Pro- 
fessor Hart cites the case of Middleton, where at one 
time eighteen out of a total of eighty-two voters held 
a town office. These are usually filled by election at 
the annual town meeting, although they are sometimes 
appointed by the selectmen. The more important of 
these officers are the surveyors of highways, who keep 
the roads and bridges in repair; field-drivers, who pick 
up stray animals and take them to the pound; fence- 
viewers, who settle disputes in regard to party fences ; 
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surveyors of lumber; sealers of weights and measures; 
fish wardens; park commissioners, and inspectors of a 
large number of commodities.® 

Some town officials are paid salaries or fees, usually 
the selectmen, but the great majority of them serve 
without pay other than the necessary expenses incurred 
in performing the duties of the office. There is a desire 
on the part of many to hold public position^ but it is 
also considered the duty of every citizen to contribute 
his share, and to serve in any office to which the town 
elects him. There has therefore been no difficulty in 
getting respectable and competent men to undertake 
the duties which these many offices involve. Ralph 
Waldo Emerson served his town in the capacity of 
field-driver, or hog-reeve as it was then called, for 
many years. And when the administrative duties of 
town government are divided among so many offices 
the duties of no one office become onerous. 

( 5 ) The Citizen and the Government. The most sig- 
nificant thing about the New England town government 
is its democracy. It is an illustration of perhaps the 
most perfect democracy that has ever existed. In the 
New England town the people literally rule. The 
government is the people. All the qualified inhabitants 
of the community meet and directly manage their local 
affairs. The man who votes the taxes pays them. He 
is therefore constantly reminded that he is a part of 
the government. He has a vote and an equal voice in 
its direction, and to that extent is responsible for its 



LOCAL GOVERNMENT 917 

management. However loosely he may think about 
the state and national government, he is sure to be 
informed on local affairs. Formerly it was customary 
to fine a citizen for non-attendance at town meeting, but 
of course this is no longer done. A due regard for his 
own interests is supposed to induce every citizen to 
attend, and, as a matter of fact, the attendance is usually 
good and the interest in local affairs remarkable. 

The town meeting is a veritable political training 
school and has an educational value which has left its 
imprint upon New England character and history.* 
The regular attendant at town meeting from year to 
year becomes " skilled in parliamentary law, and effect- 
ive in sharp, quick argument on his feet." "The re- 
markable growth and prosperity of the New England 
state," says Judge Dillon, "not the most favored by 
nature, and the intelligence and character of its people 
are known to all ; and it is not strange that these results 
should be attributed, in large measure, to this system 
of local popular government." It was the training 
school of many of our early American statesmen. It 
was adopted with the first settlement and has remained 
to the present time, unchanged in general principle. It 
is still firmly adhered to and deeply cherished by the 
people of New England.® 

(6) Unfavorable Conditions. Certain modern con- 
ditions are developing in New England, however, which 
have taxed the flexibility of the town system very 
heavily.'' In the first place, many of the towns have 
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become too populous for convenient government by 
mass meeting. The town halls have become too small 
to accommodate the voters. And even vi^ere the halls 
large enough, the meeting would be too large and 
.unwieldy for deliberation or effective discussion. When 
the town meeting has grown to exceed six or eight 
hundred, it cannot be longer conducted as a deliberative 
legislative body. Again, the growth of manufacturing 
industries and the influx of immigration has introduced 
a foreign element unaccustomed to self-government, 
and which does not mix readily with the old New Eng- 
land stock. Social distinctions have developed which 
tend to impair the smoothness of the system. In the 
more populous towns these have given rise to the 
caucus, which has undermined the town meeting. A 
few leaders or politicians meet together in caucus and 
determine matters beforehand. A " slate " is made up 
and everything is " cut-and-dried," so that an adequate 
discussion of the business at hand is not secured at the 
meeting, but everything goes through as arranged by 
the members of the caucus. Thus in some instances 
the primary purpose of the town meeting is defeated. 
In the rural town or the village, where every citizen 
knows every other citizen, knows the candidates for 
office personally, and is personally informed with regard 
to the business to be transacted, such proceedings are 
impossible. But in those towns containing manufac- 
turing centers, with large and diversified population, 
where a majority of the citizens are unacquainted with 
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each other and uninformed on the business to be 
decided, or in other words where the town approaches 
the city in character, such practices are not only possible, 
but perhaps inevitable. 

(7) A Modified Plan. The increasing growth of 
many towns, with the development of these conditions, 
together with their unwillingness to give up their town 
organization for city government, has made some modi- 
fication of the New England town organization neces- 
sary. A plan adopted by Brookline,* which has resisted 
all efforts of Boston to secure its annexation and still 
retains its town organization in the very heart of that 
great metropolitan district, is one which provides for 
a supervising committee of thirty citizens appointed by 
the moderator, on vote of the town meeting, to investi- 
gate and report on the reports of the town officers, on 
each item of the budget, and on each of the articles of 
the town warrant for the meeting. The committee 
reports at an adjourned session two weeks later. The 
purpose of the committee is to give to the taxpayers 
an additional assurance that the recommendations of 
the town officials as to the sums of money to be appro- 
priated are reasonable, and that the other affairs of the 
town are being run as they should be. This plan has 
been followed by Brookline for several years." 

Another plan suggested is the limited or elective 
town meeting. Such a plan would substitute a large 
representative body for the old town meeting of all 
the citizens. Its members would be elected by the peo- 
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pie from wards or districts, and would make up a repre- 
sentative body of several hundred delegates. To this 
representative body would be given the powers and 
duties of the ordinary town meeting. It would elect 
the town officers, vote the taxes, make the appropria- 
tions, pass the by-laws, and perform all the functions 
usually discharged by the town meeting. The City of 
Newport a few years applied this plan to its city gov- 
ernment in an effort to secure for the city the advan- 
tages of town government.^" The representative coun- 
cil, as it was called, was composed of one hundred and 
ninety-five members elected by the people, thirty-nine 
from each of five wards for terms of three years, one- 
third being elected each year. 

As time goes on, undoubtedly some such plan will 
have to be adopted in the more populous towns of New 
England, or the urban centers will have to incorporate 
separately as municipal corporations of one kind or 
another. The New England town has played an impor- 
tant part in the development of the East and has 
exerted a profound influence on the general character 
of local government in America, but under modern 
social and economic conditions, and the prevailing polit- 
ical tendencies of the times, it is coming to be less 
important. The centralizing tendencies in administra- 
tion are beginning to take away from the town many of 
its time-honored functions, and are reducing town gov- 
ernment in New England to the level of the township 
of the Middle West. 



SUPPLEMENTARY READING 

CHAPTER V 
New England Town Government 

' Legal Status of New England Towns. — In Connecticut 

" it is the belief and practice of the towns that they may exercise 
any authority not expressly delegated to some other body 
politic." And " there is a tendency to regard the provisions of 
statutes that are permissive in form as not really conferring 
powers upon the towns — of these they are already possessed — 
but as calling attention to things desirable and as prescribing a 
uniformity of procedure that is of advantage." 

In view of this opinion, it is of special importance to recognize 
that the towns have no constitutional basis for their autonomous 
position, and that in law they are dependent on the state legis- 
latures. " Towns in Connecticut as in the other New England 
states," says Justice Gray of the United States Supreme Court, 
"are territorial corporations, into which the state is divided by 
the legislature, from time to time at its discretion, for political 
purposes and the convenient administration of government; they 
have those powers only which have been expressly conferred 
upon them by statute, or which are necessary for conducting 
municipal affairs.'' 

In Rhode Island the older towns continue to exercise peculiar 
local privileges, which exist as unwritten law. The town of 
Bristol recently had a controversy over the attempt to regulate 
the running of automobiles, on the ground that the tenure of 
highways in that town is different from that in other towns of 
the state. A few years ago an attempt was made in the courts 
to secure legal recognition for the autonomy of the Rhode Island 
towns, on the basis of their historic position. But the Supreme 
Court of the state — the judges of which are appointed by the 
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legislature — upheld the authority of the state. And whatever 
one may believe as to the soundness of the argument, the legal 
supremacy of the legislature seems to be clearly established in 
this state also. 

In former times New England towns had a corporate character 
only to a limited extent. In some states, at least, at common law 
the property of any individual inhabitant might be taken in 
execution upon a judgment against the town. But with the 
development of their functions, the corporate capacity of towns 
has been increased; and they now often approach in character the 
municipal corporation proper. — John A. Fairlie, "Local Govern- 
ment in Counties, Towns, and Villages," p. 142. 

2 The Town-Meeting. — Town-meetings were summoned by 
the constable through " lawful warning from house to house," 
under authority of the selectmen's warrant; and in the early 
period they were held with a frequency which must have been a 
serious encroachment upon the ordinary business of the com- 
munity, especially since fines for absence were usually imposed. 

When the people were duly assembled they proceeded at once 
to " organize." This procedure consisted simply in the choice of 
a moderator, the town-clerk acting ex officio as secretarj' of the 
meeting. No one could speak without the moderator's permission 
and he could impose fines for disorderly conduct or command 
refractory persons to withdraw. 

When organized the meeting could pass orders and enact by-laws 
touching every detail of the "' prudential " affairs. First in 
importance was the right to levy taxes. The order directing the 
levy took the form of a command to the selectmen or other 
raters to '' make a rate " for a specified purpose, such as for the 
minister's salary, or the support of the schools. Sometimes the 
exact amount required was named in the order, or that might 
be left for the raters to determine. 

■ In the meeting also were chosen the town officers and the 
deputies to the general court; and, during the early period in 
particular, a vast number of orders and by-laws were passed 
relating to the use of the common fields and pastures; directing 
the management of the village herds; authorizing the laying 
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out of ways and the running of boundary lines; making assign- 
ment of lands to individuals; and regulating the construction of 
fences. Especially interesting are those portions of the early 
records containing provisions for the support of education and 
the church ; for the township was not merely a political organism ; 
it was also a school district and a body of co-worshippers. Many 
entries such as the following may be found in the records : 

"The 4th of the (loth) 66. At a towne meting after some 
agetations about a Schoolmaster It was put to the Vote whether 
ther should be a Schole Master enquiered after, and p'curered 
for to teach Schole in this towne, It was voted in the Afermatiue, 
and by a Second vote it was agreed vnto that Master Mather 
and Lift'nt Hopestill Foster and John Minot should be desiered 
and empowered to endeauor to p'cuer a Schole Master. 

" The same day it was voted and granted that Mr pole should 
be spoken vnto to goe on in keeping Schole until another Master 
be p'cuered, at the same rate as formerly, p'portionably accord- 
ing to the time he shall soe doe, and William Sumner is ap- 
pointed to speake to Mr. pole about it if he will accept of it 
soe to doe." 

These homely minutes acquire a deep significance when we 
consider that it was by such orders of the town-meeting that the 
foundations of our present free school system were laid. For a 
great epoch in the history of social progress is reached when 
our New England ancestors recognized the support of popular 
education as a proper function of local government. The intro- 
duction of the school rate as a legitimate item of public taxa- 
tion deserves a memorable place in American annals; and the 
event is all the more remarkable, because it anticipated the 
development of thought in the mother country by nearly two 
centuries and a half. — G. E. Howard, " Local Constitutional 
History of the United States," pp. 63-67. 

One of the notable things about town government is that the 
state legislatures constantly throw new duties upon town officers; 
they have to assess and collect state taxes ; they have to carry out 
state laws for the prevention of contagious diseases ; they must 
keep records of births, deaths, and marriages ; they must apply 
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election laws ; they have a hundred other important functions. 
The state follows them up with threats and fines for neglect of 
duty ; in some states the state executive may vacate town offices 
for neglect ; and everywhere the state courts grant mandamus 
and other writs to compel town officers to do their duty. — A. B. 
Hart, "Actual Government," p. 172. 

2 The Warrant. — And the following warrant for a special 
town meeting in the town of Reading, Massachusetts, will further 
illustrate the activity of this institution during the interval be- 
tween annual meetings. Reading is a town of over 5,000 popula- 
tion, on the outskirts of the metropolitan district, but still to a 
considerable extent a farming community. 

Town Warrant. 

Commonwealth of Massachusetts. 

Middlesex, ss. 

To either of the Constables of the Town of Reading, Greeting: 

In the name of the Commonwealth of Massachusetts, you are 
hereby required to notify and warn the inhabitants of the Town 
of Reading qualified to vote in elections in Town affairs, to meet 
in Lyceum Hall, in said Reading, on Wednesday, the 28th day 
of June, A. D., 1905, at eight o'clock in the evening, to act on 
the following articles, viz. : 

Art. I. To chose a Moderator to preside at said meeting. 

Art. 2. To hear and act on the report of the committee of the 
new High School building. 

Art. 3. To see if the Town for the purpose of providing funds 
for the erection of a High School building, will authorize its 
Treasurer to borrow under the direction of the Selectmen the 
sum of eighty-five thousand dollars and issue bonds or notes of 
the Town therefor, payable at such times as will extinguish the 
debt within twenty years. 

Art. 4. To hear and act on the report of the Selectmen in 
regard to the discontinuance of the Tower gate house at the 
Main-Ash St. crossing of the Boston and Maine Railroad. 

Art. 5. To see if the Town will raise or otherwise provide 
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and appropriate the sum of nine hundred and twenty-five 
($925.00) dollars to be expended under the direction of the 
Tree Warden for the purpose of exterminating the Brown Tail 
Moth, the Gypsy Moth, and other injurious pests, or what they 
will do in relation thereto. 

Art. 6. To see if the town will vote to change the water rates 
or what they will do in relation thereto. 

Art. 7. To hear and act on the report of the Committee on 
Building laws, which was appointed at the annual Town Meeting, 
March, 1901. 

Hereof fail not and make due return of this warrant with 
your doings thereon to the Town Clerk at or before the time 
appointed for said meeting. 

Given under our hands this nineteenth day of June, A. D. 1905. 

Oliver L. Akerley, 
Henry R. Johnson, 
James W. Killam, 
A True Copy, Selectmen of Reading. 

Attest : Frederic D. Merrill, 

Constable of Reading. — Fairlie, op. cit., p. 755. 

* A National Influence. — In our national history the town- 
meeting fills a glorious page. In fostering the growth of a 
sentiment of union among the colonists, it played a part so 
important politically as almost to justify the claim of those who 
regard it as an American product. It was a genuine folcgemote, 
but a folcgemote far more developed and independent politically 
than that of the old English tun. It was here that the idea of 
nationality, of colonial unity, germinated and was fostered into 
a sublime reality. Under the leadership of Sam Adams the 
town-meeting of Boston, followed and sustained by the village 
moots of New England and the vestries of Virginia, was the 
head and front of the opposition to England and the source of 
all political organization. The celebrated " instructions " of this 
assembly in 1764 led to the Congress of 1765. Here also origi- 
nated in 1772 the first of those " Committees of Correspondence " 
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which gave birth to the first national party, and, practically, at 
a single stroke, achieved national independence. 

If it is difficult to see, without the township, how the English- 
man could have triumphed over the Frenchman in the struggle 
for the control of the continent; it is no less difficult to under- 
stand how, without it, the English race in America could have 
grown into an independent nation. — Howard, op. cit., p. 74. 

^ New England Functionalism. — In addition to the impos- 
ing list of officials already enumerated the town records mention 
a vast number of minor public functionaries, not all of whom, 
of course, are found existing at the same time in the same 
community. Indeed there seems to have been a restless anxiety 
in these little democracies to bring every possible subject within 
the purview of the town-meeting or of the magistrates chosen 
by it. There was a minute interference with private business, a 
degree of official intrusion which we should now feel intolerable. 
Thus a large corps of officials were employed in regulating 
local trade and commerce; such as sealers of weights and 
measures, sealers of leather, sealers and inspectors of brick- 
makers, cullers of fish, cullers of staves, inspectors of hides for 
transportation, measurers of grain, measurers of boards, meas- 
urers of salt, packers of flesh, and fish, inspectors of the killing 
of deer, preservers of deer, and deer reeves, surveyors of lum- 
ber, measurers, sealers, or surveyors of wood, besides corders 
of wood, and overseers of wood-corders. There were also over- 
seers of almshouses, schoolwardens, school teachers, truck- 
masters, keepers of ordinaries, brewers, rebukers of boys, sizers 
of meadows, warners of town-meetings, persons to keep dogs 
out of church, scavengers, chimney sweepers, overseers of chim- 
neys, viewers of lands, lot layers, judges of delinquents at town- 
meeting and judges of boundary disputes, branders of cattle, 
swine, yokers and ringers, pinders, jurymen, town-cannoneers, 
bailiffs, commissioners of small causes, commissioners to carry 
votes to the shire town, commissioners for equalization of the 
assessment, and even town fishers, town grubbers, and town 
doctors. To these must be added the town deputies and the 
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local officers commissioned by the general court such as notaries 
and the commissioners to join in marriage. 

The foregoing catalogue is certainly formidable ; yet we shall- 
still fail to comprehend how large was the army of local public 
servants in New England unless we bear in mind that the honors 
of a single office were often shared by a considerable number 
of individuals. For example, in 1679, Dorchester had four 
yokers and ringers of swine, four men to look after boys in 
church, and eighteen fence viewers for nine different fields; 
and in 1681 there were thirteen tithingmen. In 1713-14, the 
town-meeting of Braintree elected two constables, four tithing- 
men, four surveyors of highways, four fence viewers, and four 
hog reeves. In 1769 Worcester had two constables, two field 
drivers, two fence viewers, two deer reeves, eight hog reeves, 
and eleven surveyors of highways. In 1690-91 Boston had ten 
constables, seven surveyors of highways, four clerks of the 
market, four sealers of leather, six hog reeves, three criers, 
sixteen corders of wood, eight overseers of wood-corders, four 
overseers of chimneys, and thirty-six tithingmen. — Howard, op. 
cit., pp. pd-pp. 

8 A New Englander's View. — I believe in our towns. I 
believe in their decency and simple ways. I believe in their 
politics, in their form and administration of government, in 
their school and church influences, in their democratic society, 
in their temperance organizations, in their neighborly charities, 
in their proud lineage and history, and in the opportunities they 
offer. I know that our fathers who founded them and put their 
money and labor, and their hopes into the institutions and char- 
acter of these towns, did not mean they should decay; that they 
should be abandoned, that any native born in them should turn 
his back upon them, or be prouder of a home elsewhere than 
in them. Their worth is not more in the things that are seen, 
than in the things that are not seen; not more in the farm and 
shop and academy and railroad, than in the mellow, pious, soft, 
refining influences of character which pervades them like an 
atmosphere, and exhibits to you in humble cottages men and 
women plain in manner and dress, but of rare intelligence and 
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refinement; men who think and read and are scholars and gen- 
tlemen, however humble their occupation ; women who are 
poets and sisters of charity; where else do you find the like? — 
An address by Gov. Long, quoted in Adams, " Germanic Origin 
of New England Towns," p. 7. 

' Success Dependent on Conditions. — Much of course de- 
pends on the character and size of the population. Where it is 
of native American stock, and the number of voting citizens is 
not too great for thorough and calm discussion, no better school 
of politics can be imagined, nor any method of managing local 
affairs more certain to prevent jobbery and waste, to stimulate 
vigilance and breed contentment. When, however, the town 
meeting has grown to exceed seven or eight hundred persons, 
where the element of farmers has been replaced by that of 
factory operatives, and still more when any considerable section 
are strangers, such as the Irish or French Canadians who have 
latterly poured into New England, the institution works less 
perfectly, because the multitude is too large for debate, factions 
are likely to spring up, and the new immigrants untrained in 
self-government become the prey of wirepullers or petty dema- 
gogues. The social conditions of to-day in New England are 
less favourable than those which gave birth to it; and there 
are now in the populous manufacturing States of Massachusetts, 
Rhode Island, and Connecticut comparatively few purely rural 
towns, such as those which suggested the famous eulogium of 
Jefferson, who eighty years ago desired to see the system trans- 
planted to his own Virginia. 

"Those wards called townships in New England are the vital 
principle of their governments, and have proved themselves the 
wisest invention ever devised by the wit of man for the perfect 
exercise of self-government, and for its preservation. . . As 
Cato then concluded every speech with the words 'Carthago 
delenda est,' so do I every opinion with the injunction ' Divide 
the counties into wards.'" — James Bryce, "The American Com- 
monwealth," Vol. I, p. 595. 

' Brookline, Mass., an Example of Town Government. — 
Celebrated for its rural beauty, and for its development of the 
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A TOWN WITHIN A CITY. 

Map Showing Location of Brookline, Mass. It lias no mayor nor alder- 
men, but is governed by a commission of Ave "Selectmen." 



most favorable conditions of home life, this remarkable town of 
Brookline has in the last few years leaped to a position absolutely 
unique. To ascribe this merely to the accident of its situation 
would be unjust. The trust which the voters of Brookline have 
so well fulfilled affords the highest exemplification of the merit 
and the elasticity of the best form of local government known. 
What degree of excellence may yet be attained by ihis com- 
munity, how long it can preserve its simple but effective form 
of government, what accessions will be made to its rapidly 
increasing capital — already about $100,000,000 — and what its 
population — now about 25,000 — will be, before any change in 
9 
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its form of government is made, is of more than local interest. 
Some type of government should be adopted that will maintain 
the potent, the inimitable check of a town meeting over municipal 
officers who must run its gauntlet. 

Brookline is still a town, where the people hold sway under 
the New England town meeting system. It has no mayor nor 
aldermen. Its chief executive officers are a commission of five 
" selectmen," who have to report to the people in town-meeting, 
where the people control the public purse and make all appro- 
priations. Yet Brookline is completely surrounded by cities, and 
is entirely isolated from its county of Norfolk by intervening 
parts of Sufifolk and Middlesex Counties, being in this respect 
like the town Cohasset, which is part of Norfolk County, though 
separated therefrom by Hingham in Plymouth County. 

Here then is a town within a city ! — a town which, by main- 
taining its individuality, and by pursuing a broad and liberal 
policy, has reached the highest stand of municipal excellence in 
the very folds of a great metropolis vexed with the hard 
vicissitudes of American city government; a town which is in 
the van of improvements, and which, instead of being a drag 
upon its powerful neighbor, is an inspiration. 

But why has Brookline not been annexed to Boston, as its 
neighbors, Roxbury, Dorchester, West Roxbury, and Brighton, 
were annexed? How has this little giant held off the great 
giant that grasps it? How has the larger one been made in 
this, as in some other issues, to submit to the will of the lesser? 
The history of the contests to annex Brookline to Boston would 
fill a volume. Their mercenary feature was, of course, pre- 
dominant; but the wisdom of its people on that score — as the 
sequel proves — rightly determined that the first town in the 
land should preserve its integrity. 

The financial contrasts between the operations of a strong 
town government and governments enfeebled with city charters 
are brought out here in the very heart of our Metropolitan 
District. It is without doubt the most extraordinary municipal 
governmental contrast in the world. 

Thus, while Boston a city, on one side of Brookline a town, 
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increased in assessed valuation between 1880 and 1900 about 78 
per cent, and Newton a city, on Brookline's other side, about 
137 per cent, yet Brookline increased about 231 per cent. 

While Boston's debt in that period doubled, and Newton's debt 
increased about fourfold, Brookline's debt was about $1.00,000 
less than twenty years before. 

While Boston's and Newton's rate of taxation both increased 
in that period, Brookline's decreased from $12.60 to $10.50 on 
a thousand, and now (1907) it is $10.80, with Boston's at $15.90 
and Newton's at $16.40. 

But the most striking contrast at the close of that twenty-year 
period was, that while Boston's borrowing capacity within the 
debt limit was only $96,380, and Newton's was $197,793, Brook- 
line's was $1,174,320. That is to say, Brookline could then 
legally have borrowed ten or eleven times as much as Boston ! 

These two municipalities exemplify the remarkable adaptability 
of our New England form of town government to communities 
large in population and large in expenditures of money. The 
interest in this municipal example is heightened when it is known 
that more town meetings were held in Brookline a century ago 
than are held now, yet the volume of business transacted now is 
about one thousand times as great as then. — Alfred D. Chandler, 
"Local Self-Government," pp. 19, 3i, 23. 

* The Brookline Plan. — In Brookline recourse is had to 
a method of public supervision, not contemplated by the statutes, 
but which is found of value, and is annually resorted to. It 
originated, we beheve, in Quincy, Mass. A committee of about 
thirty citizens of recognized experience, appointed by the mod- 
erator by vote of the town, is created to examine more espe- 
cially each item in the lists of ordinary and exceptional appro- 
priations, from fifty to one hundred in number, as recommended 
by the selectmen for passage at the annual town meeting, 
together with the articles in the warrant for that meeting; and 
this committee reports at an adjourned meeting, usually two 
weeks later, the first day and evening of the annual town meet- 
ing being occupied in receiving and counting the votes for town 
officers. This committee reports in print. Indeed, all the reports 
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of town officers are in print; and it is customary for the police 
to leave at every household several days in advance of a public 
meeting the printed warrant or call for the same, together with 
the selectmen's report on each article contained in the warrant. 
So, too, the annual town report, a superior volume, which for 
1907 contained about 800 pages, the index alone covering sixteen 
pages in fine type, is for distribution to every household, and 
each voter is entitled to a copy. This report is a model. The 
Brookline town records are reproduced in full, with elaborate 
and instructive reports by the selectmen and all other officers 
and committees, together with detailed reports from the town 
treasurer and the town accountant, which exhibit in a clear, 
masterly way all municipal resources, receipts and expenditures 
for the year. The property tax list of all the town covers about 
two hundred pages, giving alphabetically every resident and non- 
resident property owner, with a description and appraisement of 
every estate in Brookline. 

The work of the committee of thirty is not so much to abridge 
the right or to minimize the importance of debate in town meeting 
(a vital point), as it is to give an additional assurance to the 
taxpayers that the recommendations of town officials as to the 
sums of money to be appropriated are reasonable. Valuable 
time is in fact thus saved in town meeting, while the statute 
right to be heard is not lost. The citizens would resent any 
star-chamber methods. The value of this supervising work of 
the community may be appreciated from the fact that, after the 
election of officers for the year, the entire business of the 
adjourned annual town meeting in 1906, resulting in the appro- 
priation of about $1,300,000, was completed satisfactorily in 
about one and three-quarters hours, which included also the 
time given to debating certain articles. But this could not have 
been expected had not the various town officials and the com- 
mittee given much time and thought to their respective reports. — 
Chandler, op. cit., pp. 24-25. 

i«The Newport Plan. — Town government has been a suc- 
cess, but as the towns increase in population to above fifteen 
thousand, and the electorate increases to above three thousand 
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voters, town meeting has failed to be a deliberative assembly, 
and interest in municipal aflfairs has waned. A city government, 
in the common form, has then usually been inaugurated, and 
such city government has not proved a complete success. To 
remedy this it has seemed wise to create a body sufficiently large 
to be representative of the entire body of citizens, and whose 
deliberations shall be so open and whose debates shall be so 
carried on after a full investigation of the facts, as to keep the 
entire community informed and interested in its common mu- 
nicipal affairs. 

A body of one hundred and ninety-five members, chosen thirty- 
nine from each ward, and one-third of its members renewed each 
year, known as the representative council, is in this charter 
vested with the election of all important officers, with the con- 
trol of the appropriations and apportionments of all moneys, with 
the direction of all subordinates, and generally with the powers 
vested in town meetings in the towns. To a council of this kind 
will be chosen those persons who are interested in the public 
welfare ; a young man will then be given an opportunity to educate 
himself in public affairs and likewise a business man of expe- 
rience will be attracted to deliberate several times a year to 
promote the common weal, where he would be unable to take 
an office of which the duties are more exacting. — Report of 
Citisens' Committee on Newport Charter. 



CHAPTER VI 
TOWNSHIP GOVERNMENT 

THE political divisions in the Middle Atlantic and 
Central states which correspond to the New Eng- 
land town are called townships. As areas of local self- 
government they are relatively less important than the 
New England town, but more important than the county 
districts or precincts of the South and West, and prob- 
ably more in line with what may become the ultimate 
type of organization for rural local government in this 
country. The township is a geographical and adminis- 
trative subdivision of the county, and like the New 
England town has a double character. It is a unit of 
local self-government and at the same time an admin- 
istrative agent of a higher government, the county. In 
the township, however, the area of self-government is 
much more limited than in New England, for many 
functions performed by the New England town are 
in these states performed by the county and not the 
township. Furthermore, outside of New England, vil- 
lages are incorporated as separate municipal corpora- 
tions and therefore do not come under the jurisdiction 
of the township. This in itself relic\es the township of 
many of the functions which the New England town 
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is called upon to perform. Nevertheless the township, 
as we shall see, is a governmental unit of increasing 
importance. It is more thoroughly integrated with the 
county and with the state system in general than is the 
New England town. The county and township fit 
together as pieces of the same machine. The vitality 
of the township system wherever it has been tried, and 
its rapid spread in those states which have left its adop- 
tion to the choice of the people, indicate that it is not 
unlikely to become the uniform system of local organ- 
ization in this country. It is already the most typical 
of the United States as a whole. 

I. The Middle Atlantic Township 

The states having the township system may be 
divided geographically, and with reference to the origin 
of the system, into two groups, — the Middle Atlantic 
group and the Central or Northwestern group. In the 
Middle Atlantic group, composing the States of New 
York, New Jersey, Pennsylvania, and Delaware, the 
township had a natural growth not greatly unlike that 
of New England. It grew out of the village settle- 
ment.^ In these states, therefore, the townships are 
irregular in shape, vary in population, and as a rule 
precede the county. In the Central states, on the other 
hand, the township has followed the county and has 
been an artificial subdivision created originally for con- 
venience in disposing of the public domain rather than 
for purposes of civil government. Each of these 
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groups again divide themselves into two classes each, 
which are characterized by different types of township 
organization, those of the Middle Atlantic being repre- 
sented respectively by New York and Pennsylvania, 
and those of the Central group by the tier of states 
bordering on the lakes and the tier of states immediately 
south. 

(i) The New York Township. The origin of local 
government in the Middle Atlantic states runs back to 
the system established by the Duke of York,^ in which 
the township was the primary unit. In New York the 
township has always retained its importance, although 
the county has come to be of more importance than 
in New England. It has retained the town meeting, 
which is held biennially and which is the general gov- 
erning body of the township, but with less authority 
than in New England. It does not, for instance, levy 
taxes, which is a function exercised by the County 
Board. It does, however, elect the town officers, which 
are : a supervisor who is also treasurer and chief execu- 
tive officer of the township, clerk, assessor, collector, 
and one or more commissioners of highways, constables, 
justices of the peace, and overseers of the poor. The 
New York system has spread, with modifications, to 
most of the northern states of the central group. 

(2) The Pennsylvania Township. In Pennsylvania, 
the system established by the Dutcli was substantially 
destroyed by William Penn and the county replaced the 
township. The county, as in the South, was made the 
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unit for judicial, local government, and fiscal purposes. 
But with the increase of population, the township again 
appeared, and has developed at the expense of the 
county.* The county is, therefore, still relatively more 
important. In Pennsylvania there is no town meeting, 
but the affairs of the township are managed by a town- 
ship board composed of three supervisors elected for 
three years. Under this system, which is a representa- 
tive rather than a direct system of government, the 
township board is the principle administrative authority 
of the township. Its chief functions are the super- 
vision of the roads and bridges, the auditing of the 
accounts of the township officers, the payment of claims, 
the supervision of the almshouses, where there are such 
institutions, and the performance of such other powers 
as are delegated to the township. In addition to this 
board of supervisors there are the regular township 
officers. The Pennsylvania plan has been adopted, with 
modifications, in the southern tier of the Central and 
Northwestern states.* 

II. The Congressional Township 

Probably the most important type of rural local gov- 
ernment is that found in the great Central and North- 
western States, and called the Geographical or Con- 
gressional Township. This is a compromise plan of 
administration between the independent local institu- 
tions of New England and the county system of the 
South. The functions of local government are divided 
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between the county and the township, each cooperating 
in the work of administration. It is the most repre- 
sentative type of local government in the United States, 
and is probably best adapted to the needs of a more or 
less densely populated territory. 

(i) Origin of the Congressional Township. The 
origin of the Congressional Township may be traced 
to two influences. In the first place the tide of migra- 
tion has always moved westward along the parallels of 
latitude. The people of New England moved west- 
ward into northern New York, Michigan, Wisconsin, 
and northern Illinois; the people of Pennsylvania 
crossed over into Ohio, Indiana, and southern Illinois, 
and the people of Virginia and the Carolinas crossed 
the Alleghenies into Kentucky, Tennessee, and the 
southern states. Each of these peoples carried with 
them their liking for the institutions with which they 
were familiar. Wherever the New Englanders set- 
tled, there the town meeting was established ; whenever 
the Southerners settled, not the town but the county 
organization predominated; and where the two ele- 
ments mingled and settled in the same territory, a com- 
posite system was built up. 

The second and most predominant influence deter- 
mining the character of the township was the Land 
Ordinance of 1785,''' providing for the survey and sale 
of the public domain. By this ordinance, the public 
domain was divided into tracts of land six miles square, 
called townships. These townships were divided into 
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thirty-six sections, one mile square, and the sixteenth 
section, and later the thirty-sixth section also, of each 
township, was set aside for the benefit of the common 
schools. All revenue from the sale or use of these two 
sections constituted a permanent school fund. This 
reservation of the one square mile in the middle of each 
township had a profound influence upon the develop- 
ment of local government in the western states. Each 
township was made a body corporate and politic for 
school purposes and its inhabitants were authorized to 
elect school officers and maintain public schools. The 
schoolhouse being in the middle of the township and a 
convenient place to vote, the township was later made an 
election district for county, state, and national purposes. 
As population increased, and the need of local civil 
government became pressing, the township, already 
organized for school and election purposes, was natu- 
rally made the unit for local government and was 
intrusted with the power of raising taxes for local pur- 
poses, and the election of local civil officers. Thus, as 
Fiske says, "A vigorous township government grew up 
about the schoolhouse as a nucleus, somewhat as in 
early New England it grew up about the church." ^ 

In ah of the central and northwestern states, there- 
fore, the township is the primary civil unit of adminis- 
tration. It is regularly six miles square, is entrusted 
with the election of its local officers, is usually given 
the power to levy taxes for local purposes, and in many 
states is the unit of representation on the county board. 
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The organization of the township government in the 
various states, however, has been determined largely by 
the character of the settlers and the locality from which 
they migrated.^ In general, there are two types, the 
township-county and the county-precinct types. 

(2) The Township-County Type. The township- 
county system prevails in the northern tier of states 
composing the Central group : Michigan, northern Illi- 
nois,* Wisconsin, Minnesota, Nebraska, and North and 
South Dakota, where the settlers came largely from 
New York and New England. In these states the New 
York system, which we have described, represents the 
general organization. In these states the town meet- 
ing is the central political authority, and is held annu- 
ally, usually in the spring. The town meeting elects 
the officers of the township, levies the local taxes, enacts 
the town by-laws, passes orders relative to the town 
property, and exercises nearly all the functions of the 
New England town meeting. In practically all of the 
Central states, however, the villages are separately 
incorporated, and therefore independent of the town- 
ship in the management of their local affairs. The 
work and importance of the town meeting in the Cen- 
tral states is therefore less than in the case of its New 
England parent. 

The officers in these townships are a supervisor, clerk, 
treasurer, and overseers of highways, all of whom are 
elected for one year, and one or more constables and 
justices of the peace, who are elected for terms of two 
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to five years. The supervisor is the chief executive 
officer, and in some states presides at the town meeting 
in place of the moderator. In the states where the 
township is represented on the county board, it is the 
supervisor who serves in this capacity. He also acts 
as the assessor, and valuates the property of the town 
for purposes of taxation, and apportions the taxes. The 
other officers perform the duties of similar officers bear- 
ing the same names. Most of these states also have a 
township board, which takes the place of the New Eng- 
land selectmen. Ordinarily this is composed of certain 
town officers ex officio, usually consisting of the super- 
visor, clerk, and treasurer or justice of the peace. The 
chief duty of the board is to audit accounts and pass 
upon claims against the township. 

(3) The County-Precinct Type. The county-pre- 
cinct type prevails in those states settled largely by 
people from Pennsylvania and in which the Pennsyl- 
vania township plan was transplanted, namely, southern 
Ohio, Indiana, Iowa, Kansas, Missouri, and southern 
Illinois. It has also been adopted in many of the west- 
ern states, particularly where population is sparse. 
This type is characterized by the absence of the town 
meeting and township representation on the county 
board. The township exists as a separate corporation, 
but it is subordinate in most respects to the county. Its 
government is representative rather than direct, there 
being no deliberative popular assembly. The principal 
authority in these townships is the township board of 
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trustees, as they are generally called, or supervisors as 
they are called in Pennsylvania. This board is charged 
with general powers that belong to the town meeting 
in the township-county plan. In various states the 
board performs duties sometimes conferred on regular 
town officers. No uniformity of practice exists either 
with regard to the composition and duties of these 
boards or to other officers elected, each state having 
its particular system. But unless the duties usually 
performed by town officers are conferred on the board, 
the usual officers are elected to perform them. 

In all of the Central states poor relief is, as a rule, 
a county rather than a township function, although the 
townships usually cooperate in administering it. The 
township trustees or supervisors, as a rule, act ex officio 
as overseers of the poor. 

(4) School Districts. The unit of administration 
for the schools in all of the Central states is the school 
district. These usually correspond in area to the town- 
ship, or to subdivisions of it. In part of the states, 
usually those which have a town meeting, school meet- 
ings of the voters of the district are held for the pur- 
pose of electing school officers, voting taxes for school 
purposes, and directing the affairs of the district. The 
officers of the district usually consist of three trustees 
or school directors, who compose the school board and 
also usually perform the duties of routine officials. 
One serves as moderator, one as treasurer, and one as 
clerk of the board. Where there is no school meeting 
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of the voters, the school board also exercises the powers 
usually exercised by such meetings; where there are 
school meetings, the board carries out the orders and 
direction of the meeting. 

III. Southern and Western Districts 

In the southern and western states there is no regu- 
lar system of local government corresponding to the 
New England town or to the Central township. Yet 
even in these states the counties are divided into dis- 
tricts for local government purposes — for school pur- 
poses, purposes of election, the administration of jus- 
tice, the care of roads and highways, poor districts, and 
other similar purposes. As a rule, these districts are 
not local corporations and do not generally have the 
power to levy taxes. This function is performed by 
the county authorities. The division into districts, 
therefore, is primarily for the purpose of convenience 
in administering the affairs of county government, and 
not for the purpose of local self-government. In some 
states such districts are called precincts ; in some, town- 
ships, and in still others by a variety of names, corre- 
sponding to the purposes they serve ; and in many states 
these various districts overlap each other. In a few 
states school districts have been recently given power 
to levy taxes for school purposes. As wealth and 
population increases, and the demand for other agencies 
of local government becomes stronger, it is possible 
that the incorporation of school districts may be the 
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beginning of a general introduction of a congressional 
township system for all purposes of local government, 
repeating again the local government history of Michi- 
gan and the other Central states. Up to the present 
time, the sparseness of population has been the most 
important factor in retarding this development. In 
the South this has been accompanied by limited wealth 
and material resources, particularly following the war. 
At the present time, both in the South and the West, 
mining and manufacturing industries are springing up 
which will tend both to concentrate population and in- 
crease wealth. If the history of local government is 
to repeat itself, it is not improbable that the township 
system, which has shown itself so virile in Illinois 
and other mid-western states, will also gain a footing 
in the South and introduce a new element in local self- 
government. 



SUPPLEMENTARY READING 

CHAPTER VI 

Township Government 

1 Early Dutch Settlement.— The history of local institu- 
tions in the Middle Colonies, and more especially in New York, 
presents some very curious features. It is exceedingly interest- 
ing, for example, to see the feudal tenures of Europe trans- 
planted directly to the banks of the Hudson. In 1629 the Dutch 
West India Company, with the sanction of the States General 
of Holland, instituted in New Netherland the celebrated 
" colonies " or manors under the proprietorship of " patroons." 
In the " Freedoms and exemptions " granted by the Assembly of 
XIX in that year, it was provided that any person who should 
within four years after giving notice to any of the Chambers 
of the Company, plant a colony of fifty souls, upwards of fifteen 
years old, should be acknowledged as a patroon, and be "per- 
mitted, at such places as they shall settle their colonies, to extend 
their limits four miles along the shore, that is, on one side of a 
navigable river, or two miles on each side of a river, and so far 
into the country as the situation of the occupiers will permit." 
The spaces between the colonies were reserved by the Com- 
pany for such disposition as they should see fit ; but no person 
was to be allowed to settle within " seven or eight miles " of 
the colonies without their consent, except that the Commander 
and Council for good reasons should order otherwise. 

No rights of self government were granted the colonists, 
though they were exempted from taxation for a period of ten 
years. They were required to serve the patroon during the 
term for which they had bound themselves; and should they 
leave him the company engaged to do everything in their power 
to apprehend and deliver them to their master. The patroon 
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was granted his land as a perpetual inheritance, together with 
the " fruits, rights, mines, and fountains thereof," besides a 
monopoly of the " fishing, fowling, and grinding.'' To him 
belonged also the lower jurisdiction, with appeal to the Com- 
mander and Council from, the judgments of his court for up- 
wards of fifty guilders — about twelve dollars. 

Thus, unfortunately, were established in the New World insti- 
tutions which, says the historian of New Netherland, bore " all 
the marks of the social system which prevailed at the time, not 
only among the Dutch, but among the other nations which had 
adopted the civil law. The ' colonies ' were but transcripts of 
the ' lordships ' and ' seigneuries ' so common at this period, 
and which the French were establishing, contemporaneously, in 
their possessions north of New Netherland, where most of the 
feudal appendages of high and low jurisdiction, mutation fines, 
pre-emption, rights, exclusive monopolies of mines, minerals, 
water courses, hunting, fishing, fowling, and grinding, which we 
find enumerated in the charter to patroons, form part of the civil 
law of the country at the present day." 

Naturally a policy which denied to the settlers who should quit 
their native land to face the toils and dangers of the savage 
wilderness, the liberties which they had enjoyed at home, was not 
favorable to the prosperity of the Company. It was found 
expedient, therefore, in 1640 to grant a new charter, which, 
besides modifying the privileges of the patroons, created a new 
class of proprietors. " Whoever should hereafter convey himself, 
and five souls over fifteen years of age, to New Netherland, 
was to be acknowledged a ' master of colonists,' and entitled to 
claim one hundred morgen, or two hundred acres of land, with 
the privilege of hunting in the public forests and fishing in the 
public streams. If by these means, the settlements of masters 
of free colonists should so increase as to become towns, villages, 
or cities, the Company was bound to confer subaltern or munici- 
pal government on them, to consist of magistrates and ministers 
of justice; which were, however, 'to be selected and chosen by 
the Director-general and council, from a triple nomination of the 
best qualified in the said towns and villages, to whom all com- 
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plaints and suits arising within the district shall be submitted ; ' 
but from these courts, as well as from those of the patroons, 
an appeal was to lie to the Director-general and council, when 
the sum in dispute exceeded one hundred guilders, or forty 
dollars or when infamy might attach to the sentence; as well 
as for all judgments in criminal proceedings, when the same 
was allowed by the custom of Fatherland." 

By this charter of liberties local self-government, such as had 
existed in Holland, was introduced into the New World. Gradu- 
ally a large number of hamlets and villages sprang up in New 
Netherland, particularly on Long Island, possessing their own 
magistrates and managing their own local business. In their 
economic aspect these were veritable mark-societies, closely alHed 
in character to the New England town-communities, but trans- 
planted directly to American soil from the Teutonic fatherland 
of the English race. Each village had its " boueries " or house- 
lots, its common fields and pastures, and its folkmoot for the 
ordering of its domestic affairs. Under the English rule town 
and county government was instituted; but there was little 
arbitrary interference in the management of local matters. 
Instead of the colonies of patroons, in some instances, manors 
on the English model with court leet and baron were substi- 
tuted or established; and the system of common land-holding 
survived in some of the New York towns to the present century. — 
G. E. Howard, "Local Constitutional History of the United 
States,'' pp. 102, 104. 

2 The Duke of York's Laws. — After the English conquest 
of New Netherland in 1664 a body of laws was promulgated, 
primarily for the government of Long Island, but subsequently 
enforced with some modifications in other parts of the territory 
claimed by the Duke of York. By this code was established a 
system of local government similar in spirit to that existing in 
New England and the mother country, but possessing some 
remarkably novel features. 

The governing body of the town or parish consisted of the 
constable and eight overseers. Four of the latter were elected 
every year, by a "plurality of the voyces of the freeholders," 
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and the constable was chosen in the same way from among the 
retiring overseers. In case of emergency when the constable was 
not at hand any overseer could "take upon him the authority of 
a constable provided that he carry with him the staffe of the 
office." 

There was a town-meeting whose functions seem to have con- 
sisted simply in the election of officers, though they are not 
clearly defined, and thus the right to enact by-laws, which in the 
New England towns was exercised by the selectmen co-ordinately 
with, but under the authority of, the town-meeting, was by the 
Duke's code vested in the first instance exclusively in the repre- 
sentative board. The constable's position was unique. It is 
especially noteworthy that while performing the fiscal and police 
functions incident to the office elsewhere he was here recognized 
more clearly than anywhere else in the colonies as the head officer 
and most distinguished personage of the community. 

The Duke's code remained in force until some time after the 
establishment of the royal government. There was no interrup- 
tion in the continuity of local institutions. On the contrarj-, 
immediately after the revolutionary period, the existing charters, 
patents, and privileges of all cities, manors, and towns were 
expressly confirmed; and from these beginnings was ultimately 
developed the admirable system of local government which New 
York still possesses. 

On the nineteenth day of June, 1703, a law was passed which 
marks an important epoch in the history of English institutions; 
for by it was created the essential feature of that system of rep- 
resentative township-county government which now constitutes 
the highest type of local organization in the United States; a 
vigorous town government possessing all necessary means of self- 
help, co-operating with, and in some measure dependent upon, 
a strong county administration. 

The act provides that each town shall annually elect from 
the freeholders therein two assessors, one collector, and a super- 
visor; and the latter is significantly described as one "to com- 
pute, ascertain, examine, oversee, and allow the contingent pub- 
lick and necessary charges of each county" — the function 
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which everywhere still constitutes the chief business of the 
county board. 

The supervisors are required to hold annual and special meet- 
ings at the county-town for the discharge of their fiscal duties; 
but in their respective townships they have few independent 
functions to perform, except that each, with the collector and 
assessors, is responsible for the collection of the quit rents for 
which the inhabitants are liable. — Howard, op. cit., pp., 105, 107, 
no, III. 

3 Early Pennsylvania Plan. — In almost every important 
respect the county organization of Pennsylvania is without a 
parallel during the colonial era. Nowhere else is there so clear 
a model for the independent county system since developed in 
the western states. Already in the fiscal and judicial departments 
we have found abundant evidences of this fact; but it becomes 
still more apparent when we consider the remarkable extent to 
which popular election in the choice of officers prevailed. 

In the first place, the county was the unit of representation, 
members of both council and assembly being chosen by ballot in 
general meeting of the tax-paying freemen in the " most con- 
venient " place of the county before the sheriff as returning 
officer ; and in the same assembly and in the same way, as already 
seen, were elected at a later time the county commissioners and 
the assessors. Furthermore, during the early period, the free- 
men " in the county court " or in the general assembly were 
authorized to choose a " double number of persons to serve for 
sheriffs, justices of the peace, and coroners,'' out of which 
■' respective elections and presentments " the governor was to 
commission the proper number. 

The reappearance of these democratic assemblies for the choice 
of county officers is something unique. In them we behold a 
revival of the folkmoot of the primitive shire in a form more 
complete than has existed anywhere else since the days of the 
Heptarchy. Only the ancient power of declaring folcriht is lack- 
ing; and this belongs to the justices in quarter sessions. 

That the county organism of Pennsylvania for more than 
three-quarters of a century of the proprietary rule, affords the 
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nearest approximation during the colonial period to the inde- 
pendent county or county-precinct system, so well known at 
the present hour, there can be little question. 

On the other hand it is scarcely less interesting to know that 
during the later portion of that era, there was gradually devel- 
oped a practice of cooperation in the administration of local 
affairs, which constitutes the direct model for that lower type of 
mixed township-county organization now existing in an important 
group of western states.— Howard, op. cit., pp. 383, 385. 

* Patterns for Western Government. — The history of local 
institutions in the middle colonies is intrinsically interesting; 
but that interest is greatly enhanced when we anticipate the 
profound influence which those institutions were about to exert 
upon the political organisms of the Northwest Territory and the 
states beyond the Mississippi and the Missouri. To New York 
first and next to Pennsylvania belongs the honor of predetermin- 
ing the character of local government in the West. But if, as we 
have seen. New York was first to return to the ancient practice 
of township representation in the county court, it was in Pennsyl- 
vania that the capabilities of the independent county were first 
tested. Here the principle of election to county offices was 
carried farther than it was ever carried before, even in early 
England. New York is the parent of the supervisor system ; but, 
with this exception, her colonial county government was nearly 
as dependent upon the central authority as was that of Virginia. 
On the other hand, Pennsylvania is the originator of the com- 
missioner system, which though centralized still rests upon the 
republican foundation of popular election and local representa- 
tion. — Howard, op. cit., p. 387. 

i^The Ordinance of 1785. — In order to avoid confusion in 
the settlement of the territory north of the Ohio river, Congress 
passed the land-ordinance of 1785, which was based chiefly upon 
the suggestions of Thomas Jefferson, and laid the foundation of 
our simple and excellent system for surveying national lands. 
According to this system as gradually perfected, the government 
surveyors first mark out a north and south line which is called 
the principal meridian. Twenty-four such meridians have been 
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established. The first was the dividing line between Ohio and 
Indiana; the last one runs through Oregon a little to the west of 
Portland. On each side of the principal meridian there are 
marked off subordinate meridians called range lines, six miles 
apart, and numbered east and west from their principal. Then 
a true parallel of latitude is drawn, crossing these meridians at 
right angles. It is called the base line, or standard parallel. 
Eleven such base lines, for example, run across the great state of 
Oregon. Finally, on each side of the base line are drawn sub- 
ordinate parallels called township lines, six miles apart, and 
numbered north and south from their base line. By these range 
lines and township lines the whole land is thus divided into 
townships just six miles square, and the townships are all num- 
bered. Take, for example, the township of Deerfield in Michigan. 
That is the fourth township north of the base line, and it is in 
the fifth range east of the first principal meridian. It would 
be called township number 4 north of range 5 east, and was so 
called before it was settled and received a name. Evidently one 
must go 24 miles from the principal meridian, or i8 miles from 
the base line, in order to enter this township. It is all as sim- 
ple as the numbering of streets in Philadelphia. — John Fiske, 
"Civil Government in the United States," p. 81. 

'^ The Germ of Township Organization. — There was a germ 
of organization planted in these western townships, which must 
be noted as of great importance. Each township, being six 
miles in length and six miles in breadth, was divided into 
thirty-six numbered sections, each containing just one square 
mile, or 640 acres. 

In each of these townships there was at least one section which 
was set apart for a special purpose. This was usually the six- 
teenth section, nearly in the center of the township ; and some- 
times the thirty-sixth section, in the southeast corner, was also 
reserved. These reservations were for the support of public 
schools. Whatever money was earned, by selling the land or 
otherwise, in these sections, was to be devoted to school pur- 
poses. This was a most remarkable provision. No other nation 
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has ever made a gift for schools on so magnificent a scale. We 
have good reason for taking pride in such liberal provision. 

This reservation of one square mile in every township for 
purposes of education has already most profoundly influenced the 
development of local government in our western states, and in 
the near future its effects are likely to become still deeper and 
wider. To mark out a township on the map may mean very 
little, but when once you create in that township some institution 
that needs to be cared for, you have made a long stride toward 
inaugurating township government. When a state, as for instance 
Illinois, grows up after the method just described, what can be 
more natural than for it to make the township a body corporate 
for school purposes, and to authorize its inhabitants to elect 
school officers and tax themselves, so far as may be necessary, 
for the support of the schools? But the school-house, in the 
centre of the township, is soon found to be useful for many 
purposes. It is convenient to go there to vote for state officers 
or for congressmen and president, and so the school township 
becomes an election district. Having once established such a 
centre, it is almost inevitable it should sooner or later be made 
to serve sundry other purposes, and become an area for the 
election of constables, justices of the peace, highway surveyors, 
and overseers of the poor. In this way a vigorous township 
government tends to grow up about the schoolhouse as a nucleus, 
somewhat as in early New England it grew up about the church. 
— Fiske, op. cit., pp. 85, 86, 87. 

'' Instances of Early Iowa Justice. — If there are persons 
who regard the bare statutes of a new country as a reliable guide 
to the history of the growth of its local institutions, a careful 
comparison of the statutes of Iowa with the local institutions of 
the state will disabuse them of such notion. The real local 
institutions of the early settlers of Iowa are not recorded in 
any statute-books, and many of the institutions recorded in 
statute-books never had any existence. 

The people of Iowa needed homestead laws; they organized 
claim associations and made for themselves homestead-laws in 
each neighborhood. They needed schools; they paid no attention 
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to the elaborate system put into their statutes, they built for 
themselves schoolhouses and established schools better suited to 
their needs. They needed cart-roads, and made them for them- 
selves, constructed their rude bridges or provided ferries without 
regard to any general statute. Sometimes, though not often, a 
crime was committed and the little community administered such 
punishment as seemed fit. 

One of the early settlers of Powshilk county looked with a 
covetous eye upon his neighbor's " claim." He wrote to the 
father of his neighbor's wife, who lived in Illinois, and told him 
that his daughter was suffering for lack of food, and advised 
him to take her away, hoping thus to get the " claim " for him- 
self. To this lying document he subscribed the names of the 
settlers in the vicinity. A man from Illinois soon appeared with 
the letter and the forged names in his possession. Investigation 
was made and they found that the woman who was reported in 
a starving condition had at that time the greater part of an ox 
in her cabin with meat all in good condition and was literally liv- 
ing on the fat of the land. The liar was arraigned before his 
enraged neighbors under the charge of slander. If he had not a 
fair trial, he had at least a long trial. They devoted three days 
to the case. At the end of the trial a committee chosen for 
the purpose reported resolutions to the effect that the defendant 
was guilty of lying and slander, that he was unworthy of the 
respect and confidence of honest men, that all the citizens before 
whom he had been tried bound themselves to have no dealings 
with him. They would not buy of him nor sell to him. They 
would not enter his house nor receive him into their houses. 
They would not protect him from the storm nor warn him of the 
approach of danger. The resolutions at first reported by the 
committee contained the words, " neither him nor his family." 
There were three daughters in the family and some of the young 
men objected to including the family in the "Boycotting" reso- 
lutions. The words were stricken out and the resolution received 
the unanimous assent of the meeting. I asked Mr. Sachtel, to 
whom I am indebted for this account, how long he felt bound by 
those resolutions. He replied with great earnestness, "I feel 
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bound by them yet," and the trial was nearly forty years ago. — 
Jesse Macy, "Institutional Beginnings of a Western State,'' 
Johns Hopkins Studies, Vol. II, No. i, pp. 367, 368. 

In May, 1834, occurred a cold-blooded murder. Patrick O'Con- 
nor shot George O'Keaf, apparently without provocation. Imme- 
diately after the shooting a great crowd assembled. O'Connor 
was asked why he had shot O'Keaf. He replied : " That is my 
business." The enraged miners proposed to hang him at once, 
but the more discreet advised that he be taken to town and the 
affair be fully investigated. This was done, and the 20th of May 
was set for the trial. A large crowd gathered. On motion Cap- 
tain White was appointed to conduct the prosecution. The 
prisoner selected Captain Bates as his attorney. A jury of 
twelve men was chosen by the prisoner. They were seated on 
a log in front of him and he was asked if he had any objections 
to the jury. He said he had none. Witnesses were examined and 
brief addresses made by the attorneys. Captain Bates tried to 
persuade the citizens to send the accused across the river where 
he could be tried by law. Captain White replied that they had 
tried that plan before and the courts in Illinois held that they 
had no jurisdiction. The case \yent to the jury, and, after a 
brief conference, the following verdict was returned signed by 
every juryman in his own hand: 

We, the undersigned residents of the Dubuque Lead Mines, 
having been chosen by Patrick O'Connor and empanelled as a 
jury to try the matter wherein Patrick O'Connor is charged 
with the murder of George O'Keaf, do find the said Patrick 
O'Connor guilty of murder in the first degree, and ought to be, 
and is by us sentenced to be hung by the neck until he is dead; 
which sentence shall take effect on Tuesday, the 20th of June, 
1834, at one o'clock P. M." 

During the month intervening before the sentence was to be 
executed a priest appeared as a friend of the prisoner, and a 
movement was made to have him released or pardoned. Appli- 
cation for pardon was made to the Governor of Missouri (Iowa 
had at one time been attached to Missouri"). He replied that he 
had no authority in the case, and referred the petitioners to the 
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President of the United States. President Jackson likewise 
replied that the laws of the United States had not been extended 
over the newly purchased territory, and that he had no authority 
in the case. He suggested that the pardoning power rested with 
those who had passed the sentence. 

The 20th of June came. The town was policed with one hun- 
dred and fifty armed citizens. Minute preparations had been 
made for the hanging. At one o'clock the marshal, standing in 
a hollow square formed by armed citizens, gave the signal and 
Patrick O'Connor was executed. A collection was then taken to 
meet the expenses of trial, imprisonment, and execution. 

This is believed to be the first instance of trial for murder 
within the limits of Iowa, and, if there was any default of jus- 
tice, it was not on account of the technicalities of the law. 
Patrick O'Connor was not a victim of mob violence. He was 
rescued from the mob by lawfully disposed citizens. He had all 
the advantages of a fair trial which the circumstances of the 
case would admit. — Macy, op. cit., p. S49- 

^ Illinois' Compromise. — Illinois presents the exceptional 
spectacle of an optional system of local government. In the 
southern part of the state is found the county organization of the 
South; in the northern part of the state is found the township 
system of New York. Dr. Albert Shaw clearly explains the rea- 
sons for the situation in the following excerpts. — The Author. 

One by one Ohio, Michigan, and Indiana were carved from the 
Northwestern Territory, till, in 1809, Illinois was erected into a 
territorial government under its present name. In 1818 it was 
allowed to form a State constitution, and passed from its political 
wardship to the status of a self-controlling commonwealth. Mean- 
time, immigration had been almost exclusively directed to the 
southern part of the State. The early French settlements, and 
Virginia's temporary connection with them, seem to have been 
the determining influences in producing a fact which is the key 
to much of the legislative history of the State, viz., that the 
southern half of the State was settled earliest, and that these 
pioneers were from Virginia, Kentucky, and the Carolinas. It 
was they who formed the Constitution of 1818, and the instru- 
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rnent bears witness to the origin of its authors. It was true 
that these sturdy frontier-men were not from aristocratic ranks 
of southern society. Nevertheless, they were Southern men, 
accustomed to southern forms of government, and intensely 
prejudiced against anything that savored of New England. 

The admission of Missouri to the Union as a slave State, under 
the " Compromise Bill " in 1820, seems to have turned the tide 
of southern migration toward that quarter; while from that 
time the free State of Illinois began to receive constant and 
strong accessions from New England and New York. The 
northern counties particularly were filled with swarms from the 
eastern hive. There resulted a sectional bitterness and strife in 
legislative councils, northern ideas gradually becoming dominant. 
The struggle culminated in the convention which met in 1847 to 
revise the constitution, and in good measure ceased with the 
adoption of the revised instrument the following year. This con- 
stitution met the question of local government with a compro- 
mise. It provided that the legislature should enact a general 
law for the political organization of townships, under which any 
county might act whenever a majority of its voters should so 
determine. Under the Act accordingly passed by the General 
Assembly, all the northern counties proceeded promptly to adopt 
township organizations, while the southern counties retained their 
old county system described above. This was one of those happy, 
but unusual, compromises whereby both parties gain their prin- 
ciple. — Albert Shaw, "Local Government in Illinois," Johns 
Hopkins Studies, Vol. I, No. 2, pp. 9, 11. 



CHAPTER VII 
COUNTY GOVERNMENT 

A LL states are divided for political and local govern- 
■^ ^ ment purposes into civil divisions, called, with one 
exception, counties, the corresponding divisions in Lou- 
isiana being called parishes. There are nearly three 
thousand such counties in the United States. The 
number in each state varies from three in Delaware and 
five in Rhode Island to two hundred and forty-four 
in Texas, most states containing from sixty-five to 
one hundred. They vary in size from Bristol county, 
Rhode Island, with twenty-five square miles, to the 
county of Custer, Montana, with over twenty thousand 
square miles. The great majority of counties, how- 
ever, range from three hundred to nine hundred square 
miles. In population they differ as widely as in area. 
New York county has a population of 2,750,000; 
Bailey county, Texas, in 1900 had only four residents. 
But these, of course, are exceptional cases. The aver- 
age county contains from twenty to twenty-five thou- 
sand inhabitants. In the East the area is small and 
the population large; in the West the area is usually 
large and the population small. The area of the county 
is in some states limited by the constitution, but the 
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population depends largely on whether it contains urban 
or rural territory. New York City, for instance, in- 
cludes four counties within its boundaries. San Fran- 
cisco, Denver, Philadelphia, St. Louis, and some other 
large cities coincide with the counties in which they 
are located, while Chicago, Cleveland, Buffalo, and 
many other large cities contribute the larger share of 
the population of the counties of which they are a part. 
Most counties, however, are predominantly rural in 
character, .and even in those which contain cities the 
rural population as a rule outnumbers the urban. 

( I ) Nature and Powers. The county is a civil and 
political division of the state, created largely for pur- 
poses connected with the administration of the state 
government. It has certain powers and functions as 
a unit of local government, but it exists primarily as 
an agent of the state. Its state functions are so much 
more important than its local functions that one court 
has declared that it exists only for the political purposes 
of the state. "Counties exist only for the purpose of 
the general political government of the state. They 
are the agents and instrumentalities the state uses to 
perform its functions. All the powers with which they 
are entrusted are the powers of the state, and the duties 
imposed on them are the duties of the state." In gen- 
eral this is true, but most counties have limited powers 
as quasi-municipal corporations. They can sue and be 
sued in their corporate capacity, can make contracts, 
can own property, and exercise other functions not 
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directly connected with the administration of the state. 
But their governmental functions are hy far their most 
important ones.^ 

Like all municipal corporations, counties, in the ab- 
sence of constitutional limitations, are completely under 
the control of the state legislature. They are created 
by legislative enactment, and as a rule can be changed 
by the same authority. Some constitutions now pro- 
vide that county boundaries or county seats cannot be 
changed without the approval of a majority vote of 
the people, and also guarantee to them certain rights of 
local self-government.^ But subject to these consti- 
tutional provisions the legislature can interfere in 
county affairs at any time. It can create or abolish 
county offices, impose additional duties upon county 
officials, and even exercise control over county property 
and revenues. It can regulate even the minutest details 
of county administration. But the interference of state 
legislatures in county government has been less per- 
nicious than in the case of cities. It has not, as a rule, 
passed special acts applicable to single counties, but has 
passed general laws prescribing the organization for all 
counties in the state. It is uncommon for a state to 
have different types of government for different coun- 
ties. While there is some supervision of county offi- 
cers by the state in the matter of taxation and elections, 
county officers are uniformly elected locally and have 
never been subjected to anything like an effective state 
control. 
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(2) County Functions. From what has already 
been said about town and township government, it will 
be gathered that the position and functions of the 
county as a division of government depend upon its 
location and the system of local government adopted in 
the particular state. It exists in three definite stages 
of importance. In New England, for example, where 
the town is so predominant, the county is ignored. It is 
little more than an administrative district for judicial 
administration. It frequently has no corporate charac- 
ter, and in some states, as New Hampshire and Con- 
necticut, it has no separate county authority, its affairs 
being managed by the representatives to the legislature 
from the towns of the county. In the South, on the 
other hand, where all administrative functions not 
municipal in character and exercised by the cities, and 
not educational and discharged by the school districts, 
are performed by the county, the county is the all- 
important unit of local government, and the town either 
does not exist at all or exists merely as a precinct or 
administrative subdivision of the county. In the Mid- 
dle Atlantic, Central, and great Northwestern states 
it assumes a middle position, a compromise between the 
extremes of New England and the South, and shares 
about equally administrative duties with the township. 
This compromise system is the most widely spread sys- 
tem, has exerted the greatest influence, and seems likely 
to become the uniform system of local org-anization in 
the United States. It is gradually spreading to the 
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western states, and has made inroads even into New 
England and the South with certain of its features. 
Howard has denominated it "that system of repre- 
sentative township-county government which now con- 
stitutes the highest type of local organization in the 
United States : a vigorous town government possessing 
all necessary means of self-help, cooperating with, and 
in some measure dependent upon, a .strong county 
administration." 

The functions which counties perform, therefore, 
vary widely in the different states, and few generaliza- 
tions can be made which hold true for all sections of 
the country. There are certain common functions, 
however, which with an exception here and there do 
apply to most of the states of the union, and only those 
need mention here. 

In the first place, the county in all states is an impor- 
tant district for election purposes. It is the unit for 
canvassing the election returns for state oi^cers, the 
unit for the organization of state political parties and 
the direction of campaigns, and is frequently the dis- 
trict for the election of representatives in the state legis- 
lature. It is in all states also a district for the adminis- 
tration of justice. Every county maintains a court 
house and jail, elects or appoints court officers, and to 
some extent exercises police and military powers. It is 
usually a district for probate administration and the 
registry of deeds and titles, and in most states for the 

administration of poor relief. The county generally 
11 
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exercises important functions in connection with the 
public school system. In some of the southern states 
the county is the primary unit for school administra- 
tion, although the practice of dividing the county into 
school districts is spreading. In most counties there is 
a superintendent or other supervising officer of schools. 
Many counties maintain special schools — county train- 
ing schools, agricultural schools, etc. 

Counties usually, with the exception of a few New 
England states, exercise important functions in connec- 
tion with the building and maintenance of roads and 
bridges. With the coming of the automobile this func- 
tion of the county is growing in importance. The 
county is going extensively into the good roads busi- 
ness on its own account, and is also acting in conjunc- 
tion with the state in the distribution of state aid. It 
usually, also, has important financial functions to per- 
form. It levies taxes for its own purposes and, in a 
few states, for the towns and other local districts. In 
most states it collects the state taxes, and in the South 
assesses them as well. The county also serves as the 
agent of the state in many other respects. It sometimes 
publishes laws and notices for the state, collects sta- 
tistics and makes reports for the state, and in some 
instances supervises the administration of towns and 
other local government areas. In New York, for in- 
stance, town taxes are levied by the county board of 
supervisors. But as a rule the county authority has 
little control over town administration. 
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The county, therefore, is an administrative rather 
than a legislative circumscription. It has a limited 
power to enact police regulations in certain cases, but 
it has no general ordinance or legislative powers, and 
is primarily an agent of the state in the local adminis- 
tration of state functions.* 

(3) The County Board. The principal authority of 
the county is with one exception (Rhode Island) a 
county board, usually composed of members elected by 
the voters from the county at large or from districts, 
and generally called the board of county commissioners 
or supervisors. In Louisiana it is called the police jury, 
and in some of the southern states the county court, 
levy court, or other similar name. In Connecticut the 
members are chosen by the state legislature. In Ver- 
mont the assistant judges of the county court compose 
the board, and in some of the southern states (Ken- 
tucky, Tennessee, and Arkansas) the county court of 
justices of the peace still acts as the county board, as 
in Colonial times. 

The county board is usually of one of two types, the 
commissioner type or the supervisor type. In New 
England, the southern states, the far western states, 
and most of the southern central states, the commis- 
sioner type prevails. In these states the board consists 
of from three to five or seven commissioners, some- 
times elected from the county at large and sometimes 
from districts created for the purpose. This system, 
as will be recalled from the discussion of township gov- 
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ernment, originated with Pennsylvania and represents 
the most widely prevailing type. This small board of 
commissioners represents the governing body of tlie 
county. It levies the taxes, makes the appropriations, 
and discharges most of the functions devolved upon the 
county and not given to the various county officers. It 
as a rule holds frequent meetings and is a more or less 
active administrative body. 

The supervisor type, which originated in New York 
and has been adopted in the north central states — New 
Jersey, Michigan, Wisconsin, northern Illinois, and a 
few other states — provides for a board of supervisors 
composed of representatives from the townships and 
cities in the county.* Such boards range from fifteen 
to thirty members in rural counties to forty or fifty in 
counties containing large cities. Dane county, Wis- 
consin, in which is the city of Madison, has sixty-four 
members. As a rule there is one supervisor from each 
township and one from each ward of the cities of the 
county. Thus the county board in these states repre- 
sents the minor civil divisions of the county and not 
the county as a whole. This local representation is 
believed by many to secure greater popular responsi- 
bility on the part of the members of the board, but fre- 
quently the membership is so large that the body be- 
comes unwieldy, and various plans have to be resorted 
to in order to expedite the transaction of business. ° 

A point to be noted in connection with the organiza- 
tion of county boards is that no attempt is made to 
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secure a separation of powers as in the case of state 
and national government and, as we shall see later on, 
in the organization of city government. County boards 
exercise both legislative and administrative powers, and 
their administrative powers are frequently the more 
important of the two. Practically all matters of local 
administrative policy are determined by the county 
board. Only in one state, Indiana, has a definite at- 
tempt been made to accomplish such a separation. The 
members of the county board frequently act as local 
justices and sometimes the county judge is chairman 
of the board.® 

(4) County Officers. The chief executive officer of 
the county is the sheriff. In all states except Rhode 
Island, where he is elected by the legislature, the sheriff 
is elected by the people usually for two years, although 
in a few states his term is three or sometimes four 
years. In some states reelection is common, but in 
many states it is restricted. Some states, for instance, 
apply the third term limitation and a sheriff can serve 
only successive terms. Other states limit the tenure 
to one term, or prohibit successive elections. 

The office of sheriff is a very old one, being a modi- 
fication of the old Norman shire-reeve, but in modern 
times it has lost much of its ancient dignity and impor- 
tance. In the United States the sheriff is primarily a 
conservator of the peace and ministerial officer of the 
courts. He attends court, executes its processes, and 
enforces its decrees. He is the custodian of the county 
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jail, and can make arrests without warrants. He de- 
livers prisoners to the state institutions in accordance 
with the orders of the court, and is the county hangman 
in states having capital punishment. In civil cases, he 
sells property for the nonpayment of taxes or in the 
execution of judgments, and turns the receipts over to 
the proper authorities. As conservator of the peace, 
the sheriff acts as the representative of the sovereign 
power of the state. It is his duty to pursue and arrest 
all criminals and misdoers, commit them to jail, and in 
cases of necessity may call to his aid the posse comi- 
tatus, which consists of all the able-bodied men of the 
county above the age of fifteen. "In times of great 
emergency, or in a crisis of unusual danger, the limits 
under which his discretion may be exercised have been 
held by the courts not to be fixed." In cases of riot 
he may call on the governor for the aid of the state 
militia. In some states the sheriff is also collector of 
taxes, and in some the public administrator. At times 
his duties become very delicate. He is responsible for 
the full and complete performance of his duties, but 
if he exceeds his authority in any way he is responsible 
to the persons injured for damages. 

The sheriff in some counties is an exceedingly well 
compensated official. He is sometimes paid a salary 
but is frequently paid by fees, and in New York county, 
for instance, these sometimes run as high as $75,000. 
In some states the sheriff may be removed from office 
by the governor. The sheriff in each county usually 
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appoints several deputies to assist him in carrying out 
his duties. 

The Coroner. An office almost as old as that of 
sheriff but of much less importance is that of coroner. 
The coroner in the old English county was a repre- 
sentative of the crown and had wide powers in criminal 
matters, but in the United States his principal duty is 
to hold inquests upon the bodies of persons supposed 
to have come to their death through violence or other 
foul means. A jury, usually of six men, is impanelled, 
witnesses are summoned and examined, and usually a 
physician is called to make an expert examination of the 
body. The coroner instructs the jury in regard to the 
law and the jury gives its verdict as to the facts which 
it finds, and the manner in which the deceased met his 
death. The coroner's inquest is not a jury trial in the 
judicial sense but merely an investigation into the cir- 
cumstances and cause of the death. The coroner has 
the power to issue warrants for arrest and in some cases 
acts in place of the sheriff. In some states the office 
is being discontinued and medical examiners appointed 
in its stead.'' 

The County Clerk. In a majority of the states there 
is in each county an official known as the county clerk, 
who serves in two capacities, one as clerk of the county 
and circuit courts and one as clerk of the county board. 
With the growing practice of separating the judicial 
and administrative authorities, some states are dividing 
the duties of this office and providing for separate offi- 



974 LOCAL GOVERNMENT 

cials, but as yet in most states the office is still com- 
bined. The county clerk is the officer of record for the 
county. He attends the meetings of the county board, 
preserves its records, keeps track of all contracts, 
licenses, franchises, publishes notices, and performs the 
other duties incident to the records and transactions of 
the county. As clerk of the court he prepares and 
keeps the docket of all cases coming up for trial, issues 
processes, records judgments and decisions, and keeps 
all the records of the court. In all states except Rhode 
Island, Connecticut, Vermont, and a few others, the 
county clerk is elected by the people, usually for a 
short term. Reelection is more frequent in the case of 
the county clerk than other county officers, but the office 
being purely a clerical one, appointment for an indefi- 
nite term rather than election for short terms would 
probably yield better results. 

County Treasurer. Another important officer of the 
county is the county treasurer. The treasurer is the 
receiving and disbursing officer of the county; he re- 
ceives all state, county, and sometimes local taxes, has 
the custody of county funds, and pays out county 
moneys on order of the proper officials. On account 
of the large sums of money handled, he is usually re- 
quired to give heavy bonds to protect the state and 
county against defalcation or loss by the misapplication 
of funds intrusted to his charge, and has to render an 
account of all his transactions annually to the county 
board. Treasurers are usually elected by popular vote. 
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although in a few states they are appointed by the 
county board or the governor of the state. As the 
treasurer in many states receives fees and commissions, 
as well as interest on county deposits in local banks, 
the office is much sought after by local politicians. 
" Recently the treasurer of Cook county, Illinois, 
agreed before his election to turn over to the county 
all interest received by him on county funds deposited 
in banks, and in 1904 nearly half a million dollars was 
thus paid into the county treasury by him." Many 
states are now adopting the plan of paying county 
treasurers fixed salaries and requiring them to pay 
over to the county the interest received on county 
deposits, which of course is the only proper plan to 
follow. 

Register of Deeds. In all states there are county 
officials charged with keeping records of certain docu- 
ments such as deeds, mortgages, and licenses. It is 
their duty to make exact copies of these instruments, 
enter them in bound volumes kept for the purpose, and 
to index them for ready reference. They are written 
in ink and usually in long hand, a tedious process, 
although in some counties printed blank forms are pre- 
pared which can be filled in and then bound. Although 
the office is a purely clerical one it is nevertheless an 
important one, for the protection of property rights, 
the title to real estate, is in large measure dependent 
on the accuracy and honesty of the records kept. The 
recorded documents are not conclusive proof of title. 



976 LOCAL GOVERNMENT 

however, but merely presumptive evidence, and there 
is always the risk of defects being later disclosed. As 
the number of volumes of such records sometimes runs 
into the thousands, as in the case of Cook county, Illi- 
nois, which has over five thousand volumes, the task 
of examining and verifying a title is a very difficult 
and vexatious one. Private abstract and title guaranty 
companies have grown up to make such examinations, 
but the process is always expensive and in general such 
a system of registration is very unsatisfactory. In 
some states a new system of public registration, known 
as the Torrens system,^ has been adopted, in which the 
recorder makes an investigation of the title and issues 
a certificate of title to the property so recorded. This 
system is slowly spreading. 

The register of deeds, or recorder as he is called in 
some counties, is usually an elected officer and holds 
office only during a short term. Frequent elections and 
frequent changes in the personnel of the office have 
helped to render the system more unsatisfactory. In 
some states the duties of the recorder are performed by 
the county clerk. 

County Auditor. In some states, principally the 
north central states, there are officers known as county 
auditors. Their principal duty is to look after the 
financial afifairs of the county from the accounting 
point of view. They sometimes keep the accounts 
showing Ihc receipts and expenditures of county 
moneys, examine claims against the county, usually 
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issue orders on the county treasurer for the payment 
of bills, and frequently audit the accounts of other 
county officers. In some states they are elected but in 
others they are appointed by various officers or boards. 
The office has not yet attained the importance which 
it deserves and probably will in the future attain. With 
the increasing expenditures of county government and 
its increased activities in road building and the super- 
vision of various state functions, the need of better 
accounting methods and closer financial control will 
probably make the county auditor a more important 
official. In some states the county board of auditors 
has already been given many important administra- 
tive powers. 

County Judges. In quite a number of states local 
courts are established in each county or in the most 
populous counties of the state, but the prevailing prac- 
tice is to group several counties into a district or cir- 
cuit and have one judge go on circuit from county to 
county and hold court. In most of the states such 
judges are elected by the voters of a district for terms 
of two to twelve years, but in a few states, they are 
appointed by the governor with the advice of the senate 
or by the legislature as a whole. In Massachusetts, 
Rhode Island, and New Hampshire they are chosen for 
life. In many counties there is a special court for the 
settlement of estates known as the probate court. With 
the exception of the judge of probate, all judges, 
whether elected by the county or by several counties 
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in a district, are considered as state rather than county- 
officials, and their administration is always subject to 
review by the state supreme court. The discussion of 
this branch of administration will therefore be reserved 
for the next volume. 

Prosecuting Attorney. But whether a judge is 
elected in each separate county or not, court is always 
held in each county, and the prosecuting attorney, 
county attorney, state's attorney,, district attorney, or 
solicitor as he is variously called, is an important officer 
of the court. In many ways the prosecuting attorney 
is the most important of county officers. His most 
important duty is the prosecution of all offenders and 
the enforcement of the law. The well-being of the 
community and the efficiency or at least honesty of the 
government depend to a large extent upon the character 
of the prosecuting attorney. "There is nothing so im- 
portant to a corrupt county or city political machine 
as the office of prosecuting attorney, for it is practically 
within his power to decide whether corruption and mal- 
feasance shall exist in ..fie various departments or not.'' 
He decides what prosecutions shall be started, collects 
the evidence, and represents the state in the proceed- 
ings, and in many states has the right to discontinue 
criminal proceedings according to his judgment in the 
case. He may proceed against public officials as well 
as private individuals. Formerly, and at present in 
most states, the preliminary step in a prosecution, the 
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indictment for the offense, has to be made by a grand 
jury, but in many states the prosecutor is authorized to 
institute prosecutions on information presented to him 
by reUable citizens. 

In most states the prosecuting attorney is elected but 
in a few he is appointed, and in certain states can be 
removed from office by the governor. He is usually 
paid a salary, but in some states he receives fees for 
his prosecutions, a device which stimulates his activity. 

The office is frequently a stepping stone to other 
political preferment. Mr. Jerome of New York, Mr. 
Folk of St. Louis, Mr. Deneen of Chicago, and Mr. 
Heney of San Francisco came to prominence through 
their activities as prosecuting attorney. 

Superintendent of Schools. In New England school 
administration is in the hands of the towns, but outside 
of New England there is usually a county superinten- 
dent or commissioner of schools, and in the South there 
is a county school board.® Even in the South, how- 
ever, the practice of dividing the county into school dis- 
tricts is spreading. The superintendent is usually 
elected by the people but occasionally he is appointed 
by the governor or chosen by the local school boards. 
His chief duties are to "examine teachers, issue cer- 
tificates to teach, visit the schools, organize teachers' 
institutes, give advice on educational matters to teach- 
ers and school trustees, make reports to the state 
superintendent of public education, sometimes decide 
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questions appealed to him from the district trustees, 
and in general watch over and promote the educational 
interests of the county." 

Other County Officers. In addition to the officers 
that have been mentioned, there are numerous other 
county officials of varying importance. In the south- 
ern and western states there are county assessors who 
perform the duties connected with the valuation of 
property and the assessment of taxes. In other states 
where taxes are assessed by town or township officers, 
there is usually a board of equalization whose duty it 
is to equalize the valuation of property throughout the 
county, or a supervisor of assessments who has super- 
vision over township assessors. There is usually a 
county surveyor, who makes surveys of land upon the 
application of private owners, prepares plats, and keeps 
records of the same. There are usually superintendents 
or overseers of the poor, who have charge of the 
county poor house and poor farm and of the county 
hospitals and other charitable institutions. There are 
now county commissioners of highways and bridges, 
county engineers, drainage commissioners, county 
boards of health, boards of visitors, superintendents of 
various corrective institutions, and various other minor 
officials. 

(5) County Reforms. The county has been called 
a medieval institution. ^° It at least has not been or- 
ganized in accordance with any general principle of 
American government nor does it conform in general 
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to American political theories. Indeed until the last 
few years little thought has been given to the county 
except by the county officials, who while often creating 
a new office have seldom abolished an old one. Of 
late the county has been brought into unfavorable com- 
parison with the city within its borders where the basis 
for efficient administration has been laid in some in- 
stances, and in several states, particularly where com- 
mission government for cities has been tried, public 
attention is now being directed to the reorganization of 
county government along similar lines. 

One sviggested reform is the short ballot. There is 
no doubt that there are far too many elective county 
officers. Their very number makes an intelligent popu- 
lar choice impossible.^^ The voter cannot become 
acquainted with all the candidates and cannot vote 
therefore on their merits, but must be guided by the 
party leaders and vote on party lines. The candidate 
who secures the nomination of the dominant party in 
the county is sure to be elected. The prevalence of the 
short term and the general rule of complete renewal 
brings it about that all county officials are elected at 
every county election. The application of the short 
ballot principle would remove all county officials from 
the elective list except those who represent the people 
and are chosen to carry out their wishes — the county 
supervisors or commissioners. There is no reason why 
the county clerk, the register of deeds, or the county 
surveyor should be elected by the people. They have 



984 LOCAL GOVERNMENT 

no political duties to perform; their duties are pre- 
scribed by statute, and all the people want is an honest 
and efficient employee, who can be better selected by 
the county board than elected by the voters who do not 
know him. Why should not the sheriff be chosen by 
the court of which he is the ministerial officer? Why 
should not the prosecuting attorney be appointed by the 
attorney general of the state since he represents the 
state in all suits? The application of the short ballot 
principle would also lengthen the term of office of all 
clerical or routine officials, such as the clerk, recorder, 
and sheriff, and of expert and professional officials 
such as the commissioner of highways, prosecuting 
attorney, and coroner, to an indefinite tenure or during 
satisfactory service. 

A glimpse of the diagram shown on page 997 will 
show that the ground plan of the average county is 
fundamentally wrong and ill adapted to the demands of 
present day county administration.^^ A reorganization 
of the entire scheme of county organization based on 
business principles of economy and efficiency is prob- 
ably the only solution of good county government. As 
the county tax rate increases from year to year 
undoubtedly such a reorganization will soon be under- 
taken. Already several states, including Oregon, are 
working on the problem.^* 

A movement has recently been started in several 
states to give to counties the right to determine for 
themselves their form of organization under what is 
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known as home rule." California in 191 1 adopted a 
constitutional amendment giving its counties such 
power, and already several counties in the state have 
taken advantage of it. This is an application to coun- 
ties of the same principle that h s been growing with 
regard to cities. In the application of this principle, 
however, county reformers should not lose sight of the 
fact that the county is fundamentally a subdivision of 
the state and that a certain degree of uniformity in 
county organization throughout the state is an essential 
of efficient state administration. 



SUPPLEMENTARY READING 

CHAPTER VII 

County Government 

^ The County a Quasi-Municipal Corporation. — The differ- 
ence between an administrative agent of the state purely, and a 
municipal corporation, is set forth prominently in the distinction 
usually made between a county and a city or town. The distinc- 
tion is thus drawn by Mr. Justice Paxson: "A municipal cor- 
poration has for its object the interest, advantage and conve- 
nience of the locality and its people. A county organization is 
intended to subserve the policy of the state at large in such mat- 
ters as finance, education, provision for the poor, military organi- 
zation, means of travel and transport, and especially the admin- 
istration of justice. A municipal corporation is a government 
possessing powers of legislation, and is charged with a general 
care for the welfare of the people; while a county organization 
is merely the involuntary agent of the state, charged with the 
interests of the state in a particular county, and clothed with cer- 
tain administrative functions limited in extent and clearly defined 
by law." — Chas. B. Elliott, "Principles of the Law of Public 
Corporations," p. 8. 

A county organization is created almost exclusively with a 
view to the policy of the state at large, for purposes of political 
organization and civil administration, in matters of finance, of 
education, of provision for the poor, of military organization, of 
the means of travel and transport, and especially for the general 
administration of justice. With scarcely an exception, all powers 
and functions of the county organization have a direct and 
exclusive reference to the general policy of the state, and are, in 
fact, but a branch of the general administration of that policy. — 
Hamilton County vs. Mighcls, J Ohio State, 109. 

986 
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Municipal corporations, such as cities and villages incorporated 
under special charters or voluntarily organized under general 
incorporation laws, are called into existence either at the direct 
solicitation or by the free consent of the persons composing 
them, while quasi-municipal corporations, sometimes called invol- 
untary corporations, such as counties, etc., are only local organi- 
zations, which, for the purposes of civil administration, are 
invested with a few of the characteristics of corporate existence. 
They are local subdivisions of the State, created by the sovereign 
legislative power, of its own sovereign will and without any par- 
ticular solicitation, consent or concurrent action of the people 
who inhabit them. — West Chicago Park Commissioners vs. Chi- 
cago, 152 III, 392. 

Counties, cities, and towns are municipal corporations, created 
by the authority of the legislature ; and they derive all their pow- 
ers from the source of their creation, except where the constitu- 
tion of the State otherwise provides. Beyond doubt, they are, 
in general, made bodies politic and corporate; and are usually 
invested with certain subordinate legislative powers, to facilitate 
the due administration of their own internal affairs, and to pro- 
mote the general welfare of the municipality. They have no 
inherent jurisdiction to make laws, or to adopt governmental regu- 
lations; nor can they exercise any other powers in that regard 
than such as are expressly or impliedly derived from their char- 
ters or other statutes of the State. — Laramie County vs. Albany 
County, <)2 U. S. 307. 

2. The Creation of Counties. In a few states counties may 
be formed only with the consent of the voters, and in a larger 
number changes in the boundary lines of existing counties may 
be made only after popular approval in the districts concerned on 
a referendum vote. Louisiana authorizes the dissolution of a 
parish and its absorption in another only if a referendum vote 
has two-thirds in favor of the proposal. Where an existing 
county is divided, several state constitutions require the new 
county line to be at least a certain number of miles (usually ten 
or twelve) from the county seat. 

A small group of neighboring states (North and South Dakota 
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and Wyoming) require the legislature to provide by general law 
for the organization of new counties. The Minnesota consti- 
tution provides for the formation of new counties by petition and 
popular vote without the action of the legislature. 

In the states east of the Mississippi River the creation of new 
counties and changes in county boundaries are now seldom made, 
and the counties in these states may be considered as permanent 
local districts. In the states further west the subdivision of old 
counties and the creation of new counties is still of frequent 
occurrence. — John A. Fairlie, "Local Government in Counties, 
Towns and Villages," p. 5p, 

2 The County Seat. — Every county has a county seat, 

where the courts are held and most of the county officers have 
their offices. Here a court-house and jail are provided, the 
former including quarters for different officers ; and usually other 
county establishments, such as the poorhouse, are located in the 
neighborhood. In rural counties the court-house is often the 
most imposing building in the county. 

Where the county contains a city of considerable size the 
county seat will generally be located there. But there are cases 
where a small village near the center is the capital of a county 
containing a much larger city. This is the case in Calhoun 
County, Michigan, containing the city of Battle Creek, where the 
county seat is the much smaller city of Marshall. 

In the new agricultural sections the location of the county seat, 
concentrating there the public business, will often determine what 
is to be the principal community in the county. On this account 
there is an eager rivalry between different places to secure this 
position. Ordinarily the legislature determines the county seat, 
and may change it; but in about half of the states, mostly west 
of the AUeghanies, there are constitutional provisions requiring 
a local popular vote for these purposes. In Illinois a majority 
vote may move the county seat nearer the center, but it requires 
a three-fifths vote to transfer it to a place further from the cen- 
ter. In Tennessee, Missouri and South Dakota, a two-thirds 
vote is necessary to make any change ; and in Texas the same is 
required if the existing county seat is within five miles of the 
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center. In Kansas, the county seat can be changed only with the 
consent of a " majority of the electors," instead of the usual ma- 
jority of those voting. Several states limit the frequency with 
which the question of removal can be raised. In Illinois a vote 
for changing the county seat can be taken only once in ten years, 
in Missouri once in five years, in Colorado and Washington, once 
in four years. In older states the county seats remain stationary, 
and the problem of removal seldom arises. 

As a general rule the county seat is not merely the lot and 
building used for public purposes, but the city or village in which 
they are located. But in several cases it has been held by the 
courts that territory annexed to such a city or village after the 
location of the county seat is not included ; and that to erect 
new county buildings in the annexed territory would constitute 
a removal of the county seat, for which a popular vote was nec- 
essary. 

Some counties have more than one county seat. In several 
New England states courts are held at two or more places in 
most counties. At least two Iowa counties have two county seats, 
and Sebastian County, Arkansas, has two court-houses. — Fairlie, 
op. cit., 72, 7J. 

'' Local Representation. — These boards, it may be noticed, 
are formed on the basis of representing local districts, and only 
in a small degree is population considered. Each township has 
ordinarily one representative, irrespective of population. Cities 
are given some additional representation, frequently one member 
from each ward; but this is not in proportion to their population, 
and in many cases a city with the larger part of the population 
of a county will be in a hopeless minority in its representation in 
the county board. Detroit, Michigan, is an exception in having 
more than a majority of the board of supervisors for Wayne 
County. Chicago, by special arrangement, elects ten of the fifteen 
county commissioners of Cook County, Illinois. But Buffalo, 
with eighty per cent of the population of Erie County, New York, 
has exactly one-half of the members on the board of supervisors. 
— Fairlie, op. cit., p. 77. 

5 Plans of Modification. — Ordinarily every item of busi- 
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ness has to be transacted by the whole board. For example, even 
in Erie County, New York, every bill paid must be separately 
voted on by the board of supervisors. Judge T. M. Cooley 
criticised the working of the large boards in Michigan, and 
recently there have been some complaints in Wisconsin that the 
frequent sessions of the boards of supervisors in large counties, 
to transact minor business, involved a good deal of unnecessary 
expense. 

To obviate such difiSculties and criticisms there have been in 
some cases modifications in the organization of these large county 
boards. Probably the most frequent change is the development 
of a system of committees to which the detailed work of the 
board is referred, while the board acts mainly as a ratifying 
authority. But this tends to weaken the chain of responsibility, 
while it fails to make a distinct separation between the spending 
and appropriating authorities. Another change introduced in 
several Michigan counties has been the establishment of boards 
of county auditors, to relieve the supervisors of the duty of 
examining claims. This partially separates two incompatible 
functions; but in Wayne County, where the system has been in 
existence longest, the powers of the auditors have been gradu- 
ally increased until they are practically the county board, and the 
supervisors merely register their wishes. 

Still another method has been recently introduced in Cook 
County, Illinois. An act of 1893 created for the county the office 
of county president, elected as a member of the county board, 
who is given a limited veto over the acts of the board and the 
power to appoint the county officers not elected by popular vote. 
Through these powers, analogous to those given to the national, 
state and city executives, the county president is made the effective 
and responsible head of the county administration (so far as 
that is not under independent elective officers), and the county 
board becomes the representative organ for voting supplies and 
determining the general policy of the county. In a few New 
Jersey counties the chairman of the county board, called the 
county supervisor, has a limited veto power. And formerly in 
Kings County, New York, there was a supervisor at large, who 
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presided over the board and exercised some executive functions. 
— Fairlie, op. cit., pp. 78, 7p. 

" The Indiana Plan. — A few years ago Indiana made im- 
portant changes in its county system, so as to separate the power 
of making appropriations from the spending authority. There 
was ample evidence of carelessness and extravagance, if not of 
dishonesty, in the conduct of county business under the former 
system; and this led to the new law of 1899. This law established 
in each county a county council of seven members, four to be 
elected by districts and three at large. To this council were 
given the fiscal powers of the old county board, notably the 
exclusive right to vote all appropriations for county expenses on 
a carefully prepared budget, to borrow money and issue bonds, 
or to purchase and sell real estate. The former county board 
remains as the executive authority for carrying out the policy 
determined by the appropriations. It may be noted that these 
county councils occupy a somewhat similar position to the county 
conventions in Connecticut and New Hampshire. — Fairlie, op. 
cit., p. 80. 

"Coroners' Inquests. — Coroners' inquests have been a 
subject of derision since the time of Shakespeare, and in this 
country efforts have been made for nearly fifty years to reform 
the antiquated procedure. To perform the duties properly a 
coroner should be both a criminal lawyer and a specialized medi- 
cal expert. But those elected usually lay claim to neither qualifi- 
cation, and there is little doubt that more satisfactory results 
would be secured by the general adoption of the new method 
established in Massachusetts in 1877. This provides for the 
appointment of competent medical examiners ; and where their 
reports show evidence of crime requires further action to be 
taken by the regular prosecuting officers. In the absence of a 
system of public prosecutors, the coroner served in that capacity 
to a very limited degree ; but with the methods of prosecution 
now established in this country, there is no occasion for retaining 
the primitive and less effective machinery. — Fairlie, op. cit., p. 

IIS- 
8 The Torrens System. — To avoid the expense and delay 
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of repeated examinations of the records for each purchase or 
mortgage and to escape the uncertainty of the results, there have 
developed abstract and title guaranty companies. And as a result 
of much discussion there has recently been established in a few 
states a system of public registration of land titles, known as the 
" Torrens system.'' This provides for an official examination of 
the recorded instruments and an investigation of titles by the 
recorders, and the issuance of certificates of title by a court, 
while subsequent transactions affecting land so certified must 
be duly entered on the new registry of titles. This important 
extension of the recording system has been introduced in Massa- 
chusetts, Illinois, Minnesota, Colorado, Oregon, and California; 
but it will take many years before it covers most of the real estate 
even in these states. — Fairlie, op. cit., p. 130. 

" School Supervision. — The county system of school ad- 
ministration still prevails in the states bordering on the Atlantic 
from Maryland to Florida, and in Louisiana and Mississippi. 
Even in these states there have been established school-districts 
within the counties, but the district trustees are appointed by the 
county authorities and are thus their agents rather than officials 
of the local districts. 

In this group of states the county school management is in the 
hands of two classes of officers : boards of education and school- 
superintendents. The boards usually control the school property, 
appoint district trustees, and sometimes the teachers, and make 
appropriations. The superintendents, who generally have had 
experience in teaching, act as executive agents of the boards, 
visit schoolg, and exercise general supervision over the courses of 
study and methods of teaching. 

There is no uniformity in the rnethods of constituting these 
county boards of education. Some states show a strong central- 
izing tendency. In Maryland the county school-boards are 
appointed by the governor of the state. In Virginia they are 
composed of a division superintendent appointed by the state 
board of education, and appointed district trustees. In Louisiana 
the parish school-boards are appointed by the state board of 
education. In other states the county school-boards are appointed 
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by other authorities: In North Carolina, by the county courts, 
in South Carolina and Mississippi, by the county superintendents, 
and in Georgia, by the grand juries. In Florida they are elected 
by popular vote. 

County school-superintendents are elected in South Carolina, 
Florida, and Mississippi. They are appointed by the county board 
of education in Maryland, North Carolina, and Louisiana. 

In the remaining southern states, and in all the Middle-Atlan- 
tic, north-central and western states, rural school administration 
is in the immediate control of trustees or directors elected in 
school-districts within the counties; but there are also in all of 
these states county superintendents or commissioners of education 
and in some states other county school authorities. In most of 
these states the county superintendents are elected by popular 
vote; but in some states they are appointed, — in New Jersey and 
Delaware by the governor, in Pennsylvania and Indiana by the 
trustees of the local school-districts, in Ohio by the judges, and 
in Tennessee and Arkansas by the county court. In New York 
school commissioners are elected by legislative districts, which 
often include only part of a county. An unusual feature in con- 
nection with these offices is the general requirement of educa- 
tional qualifications, even where the position is elective. 

The duties of county superintendents vary to some extent ac- 
cording to the statutes of the different states. In most states they 
examine candidates for appointment as teachers, and issue 
licenses authorizing them to teach ; and in Ohio this seems to be 
the only function of the county school officers. But in some 
states county examiners are provided for this work in addition 
to the county superintendents. They visit the schools in their 
jurisdiction, to inquire into educational methods and standards, 
and to inspect the material condition of school-houses and 
grounds. They advise the teachers and district trustees ; in some 
states have power to decide appeals on questions of school law; 
and sometimes can require the district authorities to take action 
for the improvement of the schools. They organize teachers' 
institutes. In many states they act as agents for the state 
department of education in the distribution of state funds to the 
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schools, and in general are the means of communication between 
the state superintendent and the local authorities. They collect 
information as to the schools and make reports to the state 
authorities. 

These county superintendents seldom exercise any supervision 
over schools in large cities. But in rural sections their authority 
and influence is often an important factor in school management, 
and taken in connection with the state supervision over educa- 
tional administration, to be examined later, this county superin- 
tendence limits to no little extent the autonomy of the local dis- 
tricts, and it seems no longer open to question that these tenden- 
cies work for the more efficient administration of the schools 
than the extreme decentralization of earlier times. — Pairlie, op. 
cit., pp. 132-134. 

1" The County a Medieval Institution. — The county, even 

now, is essentially a medieval institution, with modifications at 
special points to meet the pressure of modern life, and rarely has 
the slightest regard been given to the incongruities and absurdi- 
ties of some of the combinations in making the adjustments. For 
how else could anything short of a species of medieval-minded- 
ness persuade us to take seriously such an officer as the sheriff? 
Modern political organization has reduced this erstwhile power- 
ful officer to the dimensions of a court messenger. Once he was 
the personal representative of the King in the county and the 
" Keeper of King's Peace." Now, especially in populous centers, 
he has been displaced by well-equipped municipal police forces and 
state militia; and in rural sections he is a joke. But while the 
office itself has atrophied, its outward dignity is hardly less pre- 
possessing than formerly. If in any of the forty-seven States in 
which he is now an elective officer a proposition were made to re- 
duce him to his proper subordination to the judicial establishment, 
a storm of protest would arise from ten thousand outraged demo- 
crats. So highly is the sheriff regarded in some of the larger 
cities that he is permitted to extract an income estimated at 
$50,000 per year, part of which, of course, is added to the 
" costs '' of litigants for extra quick service of processes and is 
hidden away in lawyers' fees. 
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And the coroner! Surely there is a vast amount of humor in 
our solemn march to the polls to select the gatherer-in of dead 
men's bones. Why has not some one suggested that this officer 
be made an attache of the local health department? 

This backwardness and conservatism in dealing with county 
officers has been shown, in less ludicrous ways, by comparison 
with some of the typical developments in the cities. To illustrate : 
the idea of the merit system of civil service which was provided 
for the cities of New York State in 1883 was not extended to 
counties until 1900. Massachusetts, which has had a mandatory 
State-wide civil service law for cities for many years, has not 
yet touched the problem in its own civil divisions ; this, notwith- 
standing that precisely similar reasons for this sort of protection 
are present. However, it may be scored on the side of progress 
that Cook County, Illinois, is now about to install a most complete 
and up-to-date system, while in New Jersey, the three counties 
of Essex, Mercer, and Hudson, containing, respectively, the cities 
of Newark, Trenton, and Jersey City, have recently adopted the 
State civil service law by popular referendum. 

Likewise, the principle of non-partisan elections for local offi- 
cers, now in vogue in hundreds of cities and recognized in these 
units as a practicably incontestable proposition, has made little or 
no headway in counties, although the reasons for applying the 
principle here are doubly cogent. The obscurity of county offi- 
cers, the uninteresting character of their work, and the consequent 
lack of publicity which surrounds their activity make for dark 
passages and by-ways of politics, which directly favor any sort 
of bad political and business practice of which irresponsible 
individual officers or county rings are capable. And, incidentally, 
these same " rings " are important component parts of State 
machines. — H. S. Gilbertson, "The Discovery of the County 
Problem," in the "American Review of Reviews" Vol. 46, p. 605. 

11 The Long County Ballot. — From the standpoint of ef- 
ficient citizenship, the really serious side of county politics is the 
effect which it has upon the unwieldiness and confusion of the 
ballot. It usually happens that the county officers are chosen at 
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the same time as the State, judicial, and sometimes even city 
ticket. As Mr. Roosevelt said in his Columbus speech : 

You cannot get good service from a public servant if you cannot 
see him, and there is no more effective way of hiding him than 
by mixing him up with a multitude of others so that they are 
none of them important enough to catch the eye of the average 
work-a-day citizen. 

If the district attorney were not mixed up with twenty other 
county officers of decidedly less importance, his office would un- 
doubtedly be stronger for standing in the concentrated rays of 
public opinion. If the supervisors could stand out from the 
county surveyor, the coroner, and the county clerk, the citizens 
would not have to distribute their attention over a long line of 
meaningless names. Aldermanic candidates in Chicago are no 
longer mixed up with a multitude of unknown and unimportant 
county candidates, and no doubt this fact has much to do with 
the higher tone of Chicago's governing body in recent years. The 
Los Angeles ballot in the November election in 1910 contained a 
list of forty-five sets of candidates, more than half of whom 
were for county offices. This situation, by the way, is being 
dealt with by the present county charter framers, who plan to 
put through drastic reduction in the number of elective officers. 
— Gilhertson, op. cit., p. 606. 

12 A Faulty Ground Plan. — In the last analysis, the county 
problem arises from its bad ground plan of organization. Some 
time ago the consolidated laws of New York State were searched 
to find out the legal relations of county officers to one another and 
to the State government. Without attempting to influence the 
result, but simply drawing his lines through the most convenient 
open space, a draftsman got the picture of unutterable confusion 
which appears on page 997. A perfect switchboard for tangled 
lines! And what is the meaning of it all? Simply that there is 
no positively real administrative headship and subordination in 
the county organization. 

The statutes contemplate that the board of supervisors shall be 
responsible for the county's financial management. But this 
board is a large body, consisting of one member from each town 
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and each ward of a city within the county; and, like county 
boards and supervisors in other States, it convenes only at cer- 
tain stated intervals. Its members have no special qualifications 
for administrative work. There is no continuous supervision of 
the county business. 

The other administrative officers of the county, like the treas- 
urer and the superintendents of the poor, are independent of their 
direct control because of their separate election and are not re- 
movable by their putative governor, who may or may not act 
when his attention is called to local conditions. In cases of 
actual malfeasance the supervisors may recover on the treasurer's 
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bond, or the Attorney-General may take such action at the 
instance of the Comptroller. But this is not that constant and 
instant control which is one of the first essentials of practical 
administration. 

To demonstrate that this absence of administrative control is 
open to more than academic objection, let me cite the attitude of 
the treasurer of Cook County, Illinois, an official who handles 
funds to the amount of $50,000,000 a year. His is a fee ofBce, 
and according to the constitution of Illinois is under the super- 
vision, as to the number of his assistants, of the district judges. 
During the past year, after several of the other county officials 
had submitted to the examination of their accounts and their 
office systems, the Bureau of Public Efficiency undertook, at the 
request of the judges, to make an examination of the treasurer's 
office for the purpose of giving the judges data upon which 
to authorize an increase in the number of clerks. But the treas- 
urer refused to open his office under circumstances which would 
permit of effective examination. The judges, his legal superiors, 
had no power to force his hand. He was responsible, as he him- 
self declared, only to his bondsmen, and to them only does he 
render any report of the annual flow of $50,000,000. The people 
elect him. But they do not control him. They have not even the 
boon of seeing what goes on in his office. 

The position of the county treasurer just cited is an excellent 
illustration of the theory generally underlying county organiza- 
tion. It is a " government of laws," an intricate tangle of checks 
and balances with positively no human force to drive it. Like 
a big touring car, with the engine going and the clutch on but no 
driver in the front seat, it follows a devious path which leads 
to destruction. No wonder that county government, like the old- 
fashioned city organizations, inevitably goes outside officialdom 
and finds a driver in the person of a county boss, or an irrespon- 
sible, unofficial form of commission government — the county 
" ring." — Gilbertson, op. cit., pp. 606, 607. 

Follow some of the lines in the diagram on page 997 to their 
destination; note the recrossing, the pulling and hauling between 
officers, and the circuitous lines of control! When the State 
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Comptroller would compel a delinquent county treasurer to yield 
up to the state the county's quota of taxes, he can follow one of 
two paths; one runs to his brother elected officer, the Attorney 
General (the Governor's office does not come in at all), who may 
take action directly on the delinquent officer; the other path runs 
to the county board of supervisors, who may take action on the 
treasurer's undertaking (bond). 

Take the case of the county superintendent of highways, an 
appointee of the board of supervisors, and by every canon of 
good organization their subordinate. But there is no fixed 
responsibility here, for the state highway commission must 
approve the plans of the county superintendent and may remove 
him for dereliction of duty. Query — Who is the superior officer 
of the county superintendent of highways? 

It is only when an officer breaks a law that he can be held with 
any effectiveness. Upon the people, numerous and busy, is 
thrown the task of making him set about his duties in a truly 
aggressive fashion, a task that would be ignored by a community 
of archangels. 

The most likely explanation for the existence of the present 
wilderness seems, offhand, to be that the county "just growed." 
As public work became more complex, new functions came up to 
be assigned to some officer. The statute maker, evidently with- 
out thought of the chaos he was helping to project, simply 
fastened new jobs on the county officer nearest at hand. The 
county has become a sort of wastebasket with local, judicial and 
state functions jumbled together. 

To disentangle the county and realize its functions would be a 
complex matter, for the functions of the county are set forth 
in a variety of statutes. Some county officers are more important 
than others, and are proper subjects for popular election, while 
others, by reason of the character of their duties, are hopelessly 
obscure and unpolitical and belong to the appointive class. 

The Ohio Short Ballot Committee's ideal calls for a sheriff 
appointed by the court, the elimination of the coroner and the 
appointment of the business officers (treasurer, county clerk, sur- 
veyor, and recorder) by the county commissioners. The impor- 
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tance of the latter board would thus be greatly enhanced, and 
its conspicuousness would then fulfill an important requirement of 
the Short Ballot principle. Under the Ohio committee plan the 
ballot would contain but five officers: Three commissioners, one 
auditor and one prosecuting attorney (the clerks being consid- 
ered state officers in Ohio).— The Short Ballot Bulletin, Feb. 
1912, p. I. 

13 The Oregon Plan. — In sharp contrast with the typical 
county ground plan suggested above is the one prepared by the 
Oregon Progressives. Herein is recognized a principle which 
most other practical reformers appear to have overlooked. And 
this is the fact that the county is neither a simple municipal cor- 
poration nor a mere civil division of the State, but partakes of 
the attributes of both. Remembering that the administration of 
law is a function of the State, the Oregon leaders have con- 
sistently planned to keep the judicial machinery distinct from that 
of functions which are properly the subject of local control. 
Thus, although the judges, in deference to local sentiment, would 
remain elective, the district attorney and the sheriff, who consti- 
tute the principal agencies in the administration of justice, would 
be appointees of the governor. All else in the county is regarded 
as the proper subject of "business" treatment. In the latter 
department, the principles underlying the commission plan have 
been brought into play so that the governing board of the county 
would be a small and " conspicuously responsible " body vested 
with the corporate powers and duties of the county. But, Oregon- 
like, the Oregon plan goes just a step further than the commis- 
sion plan, for, where the latter requires the members of the gov- 
erning board individually to supervise the somewhat artificially 
divided departments of administration, the former arranges for 
an expert county manager, who would act under the direction of 
the county directors. This officer would appoint all the local sub- 
ordinates, such as the treasurer, county clerk, and so forth. — 
Gilbertson, op. cit., p. 608. 

A Suggested Plan. — Rules for planning a county or any gov- 
ernment : 

13 
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1. The tax levying and tax spending bodies should be one. 

(a) So that it will have the power to raise money needed to 
give good service — if the public demands good service. 

(b) So that it will have power to compel economy of service 
if the public demand low taxes. 

In other words, put the officials between two fires! 

2. The ballot should be short and the elective officers all con- 
spicuous. 

3. The power that makes the law should be obliged to face 
the public resistance to its enforcement. 

(a) So that public resentment will act only on those who have 
power to amend the law. 

(b) So that the laws will not be nullified by local non-enforce- 
ment. 

As a judicial unit the county enforces state-made laws. The 
people of the county should not have power to nullify a statute 
by electing a local judge, sheriff or prosecuting attorney pledged 
to ignore or soften a state law. A public sentiment hostile to 
the law should find no vent save against the local members of the 
legislature, who have power to correct the law as its source in 
the legitimate way. As county courts cannot set aside or modify 
statutes the sentiment in favor of electing judges because of their 
practically legislative powers does not apply. Therefore let the 
county judges be appointed by the Governor, let the court ap- 
point its own clerk and its own sheriff to keep prisoners, execute 
warrants, summon and carry out sentences. Alake the prosecut- 
ing attorney an appointive subordinate of the Attorney-General 
of the State, who in turn should be appointed by the Governor. 
Let the prosecuting attorney have as much of the sheriff's power 
as he needs to get witnesses and evidence and to make arrests. 

Thus far we have roughly followed in the state the federal 
plan, the county courts being parallel to the federal district 
courts, the sheriffs to the federal marshals, the prosecuting attor- 
ney to the district attorney. The state will pay all the bills of 
the judicial system, maintain the courthouses, prisons, etc. 

The county clerk does what the state requires. The state 
therefore should pay the bills and appoint the clerk, making him 
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the local member of the staff of the Secretary of State, who in 
turn should be appointed by the Governor. * 

As a business unit for maintaining roads, schools, etc., the 
county is purely local in function and it should authorize the 
board of supervisors to do the work and collect the necessary 
taxes to pay for it. The supervisors should have power to hire 
and fire, for without this power they cannot compel efficiency in 
subordinates or be held responsible for the tax rate. They 
appoint their own treasurer, surveyor, road commissioners, etc. 

Abolish the county auditor and establish a state examiner under 
the appropriate member of the Governor's Cabinet, with power 
to investigate and criticize any county management at any time 
and report to the public, but not to interfere or dictate. 

In many well settled parts of the country there are no purely 
business functions of the county which could not easily and appro- 
priately be taken over by the several cities and townships therein. 
This should be done where possible, whereupon the county as a 
political entity would disappear entirely. Nobody would mourn 
but the politicians, whose stoutest and most picturesque citadel 
would be destroyed. — Richard S. Childs, in Short Ballot Bulle- 
tin, Feb. 1912, p. 2. 

1* County Home Rule. — But more notable than any of 
these, and entirely original in its conception, is the constitutional 
amendment in California, which was adopted in October, 191 1, 
and which is now being brought into use in the counties of Los 
Angeles and San Bernardino, and seriously discussed in several 
others. This is the measure by which home-rule in matters of 
local self-government was extended to counties in somewhat the 
same form in which it had been enjoyed by the cities for a 
period of over thirty years. Its primary object is to bring within 
reach of the people of the counties the advantages of the short 
ballot and the consequent fixing of responsibility which it entails 
without imposing upon diverse communities any hard and fast 
form of organization. — GWhertson, op. cit., p. 604. 

The first county to take advantage of the amendment was Los 
Angeles, which contains the city of the same name and has a 
population of about a half million. 
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The charter which the board of fifteen freeholders presented to 
the people was adopted by them November s, 1912. It is abso- 
lutely a new conception of county organization. 

In the first place, the old notion that everybody must be 
elected, is abandoned. Under the old legislative county law in 
California, the people in the large counties elected, every four 
years, the following officers: One supervisor for each of five 
districts, county superintendent of schools, coroner, public admin- 
istrator, county clerk, district attorney, sheriff, auditor, treasurer, 
tax collector, assessor, recorder, and surveyor. In addition to 
these, were a galaxy of elective constables and justices of the 
peace. The new county charter wipes off the ballot most of 
these officers because their duties are almost entirely ministerial 
or clerical. The Board of Supervisors, of course, are to remain 
elective as both the law and common sense require. The ballot 
will also contain the candidates for the sheriff, district attorney 
and assessor. By rotating the terms of the elective officers, 
not over three of them will be chosen in any one year, after the 
first election. This means that the county ticket in any single 
year will be reduced from thirteen to two, or at most, three 
officers. 

In the second place, the charter provides for a unified, respon- 
sible system of administration. So long as all the heads of 
departments were elected, they stood, each upon an independent 
basis. The state law imposed upon the board of supervisors the 
duty of supervision, but it gave them no power to enforce their 
wishes. As a matter of fact, the only way of reaching these 
elective department heads was by going into court and suing 
them on their official bonds or convicting them of a crime. In 
other words, you had to prove the officer an out-and-out crook, 
or he stayed serenely by his job. There was no remedy for 
incompetence, inefficiency and bad official conduct, so long as the 
officer kept just within the law. 

The Los Angeles charter changes this system radically. It 
makes the board of supervisors the center of responsibility by 
giving them the appointing power (under proper restrictions), 
and holds them responsible in all ways for the administration of 
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county business. It thus adapts to counties the basic idea of 
commission government. 

The selection of appointive county officers, from lowest to 
highest (with certain exceptions), is to be made on the basis 
of competitive examination, under the direction of an independent 
Civil Service Board. This, too, is an important advance, for it 
is only in a handful of counties throughout the whole country 
that the merit system applies. 

The fee system is abolished. Officers are to receive salaries. 

The constabulary is to be under the control of the sheriff. 
There will not be, as formerly, two sets of peace officers con- 
stantly disputing each other's authority. 

A county counsel will be appointed to keep the various officers 
keyed up to the complex procedure provided by law to direct 
the county officers. They will have no excuse for developing a 
"common law'' of their own by following the precedents of the 
office rather than the statutes. — " The First Short Ballot County," 
p. 2. Bulletin of the Short Ballot Association. 



CHAPTER VIII 

VILLAGE GOVERNMENT 

"DETWEEN the township on the one hand and the 
city on the other there is a class of municipal cor- 
porations known variously as villages, boroughs, or 
towns. The village is neither a rural nor an urban 
unit; it partakes of the nature of both but cannot prop- 
erly be classed as either. It occupies rather a middle 
ground and enjoys a more or less temporary status. If 
it is prosperous it soon becomes a city. The village is 
in fact an incipient city. As one author has expressed 
it, "the village stage is the curing stage in urban 
development."^ It represents a stage of transition 
from a rural to an urban community. It differs from 
the city mainly in its size and the fewer functions 
which it has to perform. It differs from the country 
in that its population is grouped and presents in a 
limited degree the special needs of a semi-urban popu- 
lation. 

(i) Village Characteristics. Politically speaking, 
villages are compactly built districts organized and in- 
corporated for local government purposes. They differ 
from the New England town and the township in that 
they include no strictly rural territory, have a limited 

1006 
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area, and possess a compactly settled population. They 
are always detached and separate from the township or 
county in which they are located, and in local affairs 
are independent of its jurisdiction. There are over 
ten thousand such villages in the United States at the 
present time. The number of villages in any particu- 
lar section varies with the location, kind of gov- 
ernment, and character of the population. In New 
England, strange to say, which includes three of the 
most densely populated states in the Union, there are 
the fewest number of villages, and in the two most 
densely populated states there are practically none at 
all.- This is due to the presence and activity of the 
New England town which has served the needs of the 
villages as well as the rural sections of the town. The 
New England town has always been ready to assume 
the functions necessary to an urban community and 
this has not only retarded the organization of city gov- 
ernment but has practically obviated the necessity of 
any type of village organization. The changed social 
conditions and the incoming foreign population are 
having their effect even on New England, however, 
and are setting up a tendency toward village incorpora- 
tion.^ In Vermont and Maine particularly the number 
of incorporated villages is increasing. The largest 
number of incorporated villages are to be found in 
the North-Central, South-Central, South-Atlantic, and 
Middle-Atlantic states in the order named. The num- 
ber is rapidly increasing in the West where the village 
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is in many respects developing in place of the town- 
ship.* The artificial nature of the township and the 
special needs of compact settlements are there making 
the development of village government necessary. 

In population the village varies from one hundred to 
ten thousand inhabitants. The size of the village is 
determined by the limit fixed by the state for the incor- 
poration of cities. In New York and Pennsylvania, for 
instance, the minimum population for a city is ten 
thousand. All municipal corporations below that in 
population are therefore villages or boroughs. In Ohio 
the smallest city must have five thousand population, 
and in Missouri three thousand. In Wisconsin a vil- 
lage may become a city when it has attained a popula- 
tion of fifteen hundred. In most states, however, 
many villages continue under village organization after 
they have sufficient population to become a city on 
account of the additional expense of maintaining a city 
form of government. This is true of many boroughs 
in Pennsylvania. On the other hand, many cities con- 
tinue to maintain their city organization after their 
population has fallen far below the minimum popula- 
tion for cities, Bufifalo, Wisconsin, with a population 
of two hundred and fifty-five, still continues as a city. 

(2) Village Incorporation. Villages were early in- 
corporated in the states of New York, Pennsylvania, 
and New Jersey. In Pennsylvania and New Jersey, 
l)oroughs, as they were called, were incorporated before 
the American Revolution, and New York, following 
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the adoption of the Federal Constitution, incorporated 
several villages, as did Connecticut and several other 
states.^ In all these cases incorporation wras secured 
through the passage of a special act, the same as in the 
case of cities. But in 1834 Pennsylvania passed a gen- 
eral law providing for the incorporation of boroughs, 
and this was followed in 1847 by a similar law in New 
York providing for the incorporation of villages, and 
the term village has now become the common name for 
such corporations, although in Pennsylvania and a few 
other states they are still called boroughs. Nearly all 
states now have general laws providing for their incor- 
poration. These laws provide a general form of 
organization for the villages of the state and provide 
the manner in which they may be adopted by any com- 
munity which can fulfil the conditions.® 

Naturally these laws vary widely throughout the 
various states, but in general the procedure for adop- 
tion is much the same. They usually provide that 
when a community has reached a certain population it 
may petition to become organized under the general law 
as a village. The minimum population is usually fixed 
by the law and varies from one to three hundred. In 
Alabama a community has to have only one hundred 
inhabitants to entitle it to incorporation as a village. 
Usually it is a little larger, as in New York, two hun- 
dred, and in Michigan, three hundred, and frequently 
this population must be within a limited area as one 
square mile or two square miles. The petition for 
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incorporation is filed with some public officer or board, 
as the county judge, township supervisor, or county- 
board, and if found to be in compliance with the law 
that officer or board calls a special election at which 
the people of the community vote whether they shall 
become organized under the general village charter law 
or not. If a majority vote in favor of the proposition 
it is carried and the community becomes a village and 
proceeds with the election of the proper officers. In a 
few states such as Ohio and Missouri villages may be 
established by the county board without a popular vote, 
but the most common and better practice is to let the 
people themselves determine the matter. 

The chief advantage of incorporation as a village is 
that it constitutes the community a separate govern- 
ment for the purpose of local affairs. Where the town- 
ship contains a large rural population which has a 
majority of the voters, it is very difficult to secure ap- 
propriations for local improvements in the urban com- 
munities. The rural voters want the money raised 
spent on rural improvements, and do not want to raise 
money for village improvements. It is frequently im- 
possible for the village population, even though willing 
to pay for the improvements, to secure the necessary 
appropriations. As an incorporated village they are 
able to make all the improvements which they are will- 
ing to pay for. On the other hand, where the village 
voters are in the majority, the village usually fares well 
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with the appropriations and there is little agitation for 
separate incorporation. As a rule, however, the rural 
population will be in the majority or there will be more 
than one village in the township. In either case less 
friction and greater economy is secured by village 
incorporation. 

(3) Village Government. Thus the incorporated 
village is a municipal corporation and like all munici- 
pal corporations has delegated powers only. It is at 
the same time an agent of the state government in the 
administration of certain functions and an organ for 
the satisfaction of local needs and the management of 
local affairs. But it has the power to do only those 
things which are specifically mentioned in the village 
charter, or that are necessary to carry out the powers 
expressly given. Thus the importance of village gov- 
ernment varies in different localities. They are rela- 
tively least important in New England where the 
widest range of functions is entrusted to the town. 
They are relatively most important in those central, 
southern, and western states where the village is 
coordinate with the township or where the township 
does not appear. In the South and West the village 
performs all the functions of local government not per- 
formed by the county. In many of the central states 
the village performs all the functions of local govern- 
ment incident to community needs, and also many of 
the ordinary functions usually performed by the town- 
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ship. In these states the village performs all the func- 
tions and is presented with all the problems found in 
the modern city except that they are on a smaller scale. 

From the point of view of the village itself, the most 
important functions which it performs are those con- 
nected with the supply of its local needs. The village 
is usually given power to carry out local improvements 
and to furnish all the services which a miniature city 
demands. The most important of these are police and 
fire protection, street improvements, bridges, sidewalks, 
sewers and sewage disposal, water works, street lights, 
libraries, commons, and among those of considerable 
population, garbage collection, markets, and means of 
recreation. 

The village government is usually simple in its or- 
ganization. It usually consists of a general or central 
village authority called the village board of trustees or 
council, an executive officer called president or chair- 
man, and a number of routine or clerical officials. 

(4) The Village Council. The village council, or 
board of trustees or burgesses as it is sometimes called, 
is the principal governmental authority of the village. 
It is usually composed of from three to nine members, 
usually five or seven, elected by the village at large, and 
for terms of one or two years. When the term is two 
years, half of the members are elected each year. In 
a few states the term is somewhat longer, and in a few 
others they are elected by wards, but this is not the 
common practice. This council is the legislative branch 
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of the village government; it has the power to pass 
ordinances, to levy taxes, and to exercise all the powers 
imposed upon it by the village charter. Such powers 
are enumerated in great detail in the charter. In Wis- 
consin, for instance, the general village charter law 
enumerates thirty specific grants of power to the village 
board. Among these grants are the power to regulate 
their own proceedings ; to fix the duties and compensa- 
tion of village officers; to purchase and hold real estate; 
to improve and control streets, alleys and highways ; to 
construct and maintain bridges; to build sewers and 
waterworks ; to, regulate traffic and prevent the obstruc- 
tion of highways; to erect and maintain public build- 
ings ; to provide parks and public grounds ; to establish 
and regulate public markets ; to provide street lighting ; 
to establish and regulate docks, wharves and piers; to 
maintain jails and appoint pohcemen; to suppress gam- 
bling, vice, and disorderly conduct; to license hotels, 
theatres, peddlers, hacks, and other vehicles; to regu- 
late the use of public wells, cisterns, and reservoirs ; to 
maintain hospitals and cemeteries, and regulate burials ; 
to prevent animals running at large ; to regulate bathing 
and swimming; and to regulate, supervise, control and 
pass ordinances upon a great number of other subjects. 
To carry out these provisions and to perform these 
services, village councils are given the power to levy 
and collect taxes. Sometimes this power is limited by 
the constitution or statute, but in the case of permanent 
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improvements such as pavements, sewers, waterworks, 
etc., the village can levy special assessments against 
those benefited or borrow money for the purpose. The 
village council may usually provide for special assess- 
ments, but bonds usually have to be voted by the people. 
Charter laws generally enumerate the purposes for 
which bonds may be issued and limit the amount of 
indebtedness which the village may incur in this way. 
The village council makes and approves all contracts 
for public work, audits all claims and accounts against 
the village, has control of the appropriation and expen- 
diture of village funds, and general supervision over 
village finances and property. 

Owing to the fact that the organization of village 
government is less elaborate than in the case of cities, 
the village council is a relatively more important body 
than the common council of cities, and exercises more 
administrative control. Village councils usually have 
wide powers in the creation and regulation of village 
ofiicers. In most states the duties of village officers are 
left to the determination of the village board. In many 
cases the council has not only the power to appoint vil- 
lage officers but the power to remove them and to 
discontinue the office. Frequently it is given the power 
to remove not only officers which it appoints but offi- 
cers that are elected, as in the case of Ohio. In this 
way the council is given to a considerable extent admin- 
istrative control over the other officers of the village. 

(5) Village Officers. In addition to the members 
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of the village council every village has a number of 
administrative officials, including generally a president, 
clerk, treasurer, marshal or constable, justice of the 
peace, and several other officials. 

The President. The chief executive officer of the 
village is the president or mayor, or as he is sometimes 
called, the chairman. He is usually elected by popular 
vote for a term of one or two years, but in a few states 
(where he is called chairman) is elected by the council 
from among its own members. The president gener- 
ally presides over the meetings of the council, usually 
has a vote as a member or a casting vote in case of a 
tie, and sometimes has a veto on the actions of the 
council. He usually signs all ordinances, licenses, and 
orders against the village treasury, is charged with the 
enforcement of laws and ordinances, and in some states 
has quite wide police powers. In some states he acts 
as police justice and in others has the power to appoint 
policemen and special marshals when necessary. The 
president is also generally given supervision over the 
other officers of the village and general oversight over 
the administration of village affairs. 

The Clerk. The clerk or recorder is the officer of 
record for the village. He keeps a record of the min- 
utes of all meetings of the village board, a record of 
all annual and special elections, and is the custodian of 
the corporal seal of the village. With the president he 
countersigns all ordinances, licenses, and orders against 
the village treasury, and publishes all resolutions, by- 
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laws, and ordinances passed by the council. He keeps 
all the books of record of the village, serves and pub- 
lishes required notices, issues permits and licenses, and 
sometimes makes up the tax roll. He also performs 
various duties imposed upon him by the village board. 
The clerk inherits all the duties not specifically imposed 
on some other officer of the village. He is sometimes 
paid a regular salary but frequently receives his com- 
pensation through fees. 

The Treasurer. It is the duty of the village treas- 
urer to receive all moneys belonging to the village and 
to pay them out upon the written order of the president 
countersigned by the clerk. He also keeps a detailed 
record of all transactions, showing the amounts re- 
ceived or paid out, by whom or to whom paid, the date, 
purpose, and nature of the transaction, and makes an 
annual report to the council. He is usually required 
to give bond for the faithful performance of his duties, 
and receives compensation either in salary or fees. 

The Marshal. Every village has a police officer 
usually called a marshal or constable. It is his duty to 
enforce the ordinances and laws of the village and 
state, to arrest persons violating the same, and to pre- 
serve peace and order. He is also generally charged 
with carrying out the orders of the village board, with 
keeping the prisoners in the village jail, and with the 
performance of duties usually imposed upon constables. 
In times of necessity he may command all persons pres- 
ent to his assistance. 
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Other Village Officials. In addition to these officials 
most villages have a large number of other officers. 
There is usually a commissioner of streets, for instance. 
Frequently there are separate assessors for the village, 
as well as a village attorney, and one or more justices 
of the peace. In the larger villages there are various 
boards and commissions provided for. Most villages 
of considerable size have a board of health, and 
frequently boards of water commissioners, fire com- 
missioners, sewer commissioners, and various commis- 
sioners to look after the principal functions which the 
village performs, such as lighting, libraries, cemeteries, 
etc. As a rule these latter officials are appointed, but 
in many states the more important village officers are 
elected by popular vote. Formerly, nearly all village 
officials were compensated by fees, but the practice is 
growing of paying them regular salaries. This is by 
far the better and more satisfactory plan, as the village 
knows exactly how much it is paying for the service, 
and the official knows what to depend upon, and is 
assured a definite compensation. 

Village Problems. The problems of village govern- 
ment and community welfare are serious ones.^ As in 
the case of town and county government, very little 
attention has been given to the problems of the village, 
and very little has been written upon them. There is 
a great opportunity for him who will study and analyze 
the conditions which exist in our villages and suggest 
a constructive program for their betterment. The vil- 

14 



I020 LOCAL GOVERNMENT 

lage of two thousand population presents practically all 
the problems which confront the city of twenty or 
thirty thousand, yet its population is so small that the 
solution of those problems in a proper manner entails 
a financial burden too heavy to bear.® It costs propor- 
tionately more to furnish water, gas, electric lights, 
sewers, and streets in a village than in a metropolis. 
Law enforcement is relatively more difficult in a vil- 
lage than in a city. In the city it is impersonal, but in 
the village the offender is a neighbor of the officer 
charged with the enforcement of the law, and a neigh- 
bor dislikes to proceed against a neighbor even though 
he be a bad one. The problem of recreation is a more 
difficult one in the village than in the city. The num- 
ber and variety of its amusements are more limited. 
Play needs just as much direction but proper super- 
vision is more difficult to secure. Then leisure presents 
its problems. There is usually greater leisure in the 
village than in the city and fewer opportunities for its 
profitable use. Upon the proper disposal of leisure 
depends to a large extent the moral standard of the com- 
munity. The prevalence of gambling, vice, drunken- 
ness, rowdyism, and even crime depend upon the proper 
solution of its problems. These and other problems of 
community life with their peculiar rural aspects present 
themselves to the student of village government and 
improvement. In many villages, village impro^'ement 
societies have been organized to apply themselves to the 
proper solution of these ])roblems, and in many cases 
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great improvements have resulted from their w^ork, but 
the field is still fertile and offers great opportunities for 
future study and investigation. 

An illustration which will emphasize the reality and 
seriousness of the village problem appeared in a recent 
number of the Survey (February 15, 191 3) : 

"Those who were born and reared in a small town 
and have since gone to larger communities always love 
to go back at graduation time. A visit 'back home' 
during commencement festivities is most enjoyable. 
The writer, a few months ago, enjoyed these sensations 
and reveled gloriously in them. 

" Then, in the midst of these reveries, I asked a 
friend what had become of little Jimmie Brown, an 
old playmate and school companion. My pleasant 
dreams of the long ago came to an abrupt end. Jimmie 
Brown was dead — dead of syphilis. I asked another 
old friend, a physician, how prevalent the disease was. 
He told me that he was treating five similar cases. 

"The population of this small town was just three 
thousand. How many other young men and young 
women were similarly afflicted there was no way of 
telling, except by interviewing the other doctors. Even 
then the figures would not have been accurate, for the 
shame of having such a loathsome malady no doubt 
drove a number of victims toother towns for treatment. 

"Next, I inquired about some of my girl school- 
mates. A majority of them had married, several were 
teaching school, others had moved away. Still others. 
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alas, had been ruined at home and could now be found, 
I was told on the best authority, at addresses in ques- 
tionable neighborhoods in several large cities. Boys 
and girls had always strolled about the streets until 
late at night during the summer months. There was no 
other amusement or entertainment for them except an 
occasional melodramatic or wild west show. Unescorted 
girls were still in the habit of meeting the late night 
trains, though nowadays if this practice were indulged 
too freely the town marshal interfered. One house of 
prostitution was openly operated — and still is. The 
proprietress is referred to by both men and women as 
'Aunt Tom and her girls.' 

" I began to wonder what local forces were at work 
for the moral regeneration of the community. In- 
quiries showed that the Woman's Club is the leading 
social factor. It has more than a hundred members, 
seventy-five of whom are active. All are prominent 
socially. The club sessions have been so well attended 
that it has become necessary to abandon the use of 
members' homes and engage a lodge hall for the meet- 
ings. And can you imagine what these women were 
doing at that very moment for the so-called 'good of 
the town ' in which they were rearing their boys and 
girls ? They were spending their club funds and energy 
in the work of improving the driveway and the general 
appearance of the cemetery. 

"They were trying to keep fresh and green the 
memory of the dead and meanwhile were allowing the 
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lives of their children to fester and rot away! While 
their own boys and girls were being contaminated by 
the prevalence of a virulent form of the social evil, the 
women were absorbed in cutting the grass and straight- 
ening the cinder paths over the dead bodies of their 
local heroes and heroines. Even the work at the ceme- 
tery was not what it should have been, I was told, 
because the outgoing president had appointed commit- 
tees which the incoming president claimed the privilege 
of nominating."'' 



SUPPLEMENTARY READING 

CHAPTER VIII 
Village Government 

1 Village Characteristics. — A village, in the sense in which 
we use it here, is neither grass nor hay. Its problems are 
radically different from those of the open country, but it has 
not settled itself into the well regulated ways of a proper urban 
development. The grass in the meadow may not at once become 
hay in the stack without undergoing a certain curing process 
to adapt it to the needs of its new environment. The village 
stage is the curing stage in urban development. The village 
problems are serious or light in proportion to their advancement 
toward substantial and ideal urban conditions. — Edward T. Hart- 
man, " Village Problems and Characteristics" Annals of the 
American Academy of Political and Social Science, Vol. XL, 
No. 129, p. 234- 

In our big cities today we are developing every conceivable 
phase of social, mental, moral and physical activity for the bet- 
terment of the people — particularly the young people. We are 
building great public libraries, lofty-spired churches, magnificently 
equipped public school buildings. Young Men's and Young 
Women's Christian Association plants, the most effective sort of 
social service settlements. That is to say, we are trying to 
occupy people's minds and lives with thoughts and activities along 
the line of good to such an extent that the preponderance will 
more than offset what is sometimes a stronger attraction along 
the line of evil. 

But what of the small town — the town or city from 3,000 to 
10,000 — where men and women live as neighbors and where the 
enormous power of unlimited money for the promotion of these 
same social, mental and moral phases is lacking? Is it not time 
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that an urgent plea was made for some sort of community 
consciousness which will awaken the self-satisfied residents of 
small communities to a proper sense of their civic responsibility? 
People who live in congested cities — as well as people who 
live in villages — believe that the vices and evils of the world 
are found in the cities. It is apparently a lack of thouglvt that 
is responsible for the ignorance and apathy concerning this vital 
subject. — "The Survey," February 15, igis. "Irresponsibility 
in the Small Town," p. 6yi. 

2 New England Villages.— Throughout the United States 
there are provided special, though simple, forms of municipal 
government for villages under the various names of village, 
borough or town. Oddly enough the notable exceptions to this 
general practice are to be found in New England, the region 
which includes three of the most densely populated states of the 
Union. Moreover, it is in the two most densely populated of 
these that the least progress has been made toward the develop- 
ment of an orderly system of village government. 

At one time the whole area of New England, except certain 
unorganized tracts in the north, was under town government and 
so continued until .the growth of urban conditions led to city 
incorporation. In every case incorporation was by special act, 
and such is the method emploj'ed in every case to the present 
time. The readiness of the town government to assume the 
functions proper to an urban community not only retarded city 
incorporation, but prevented, in large measure, the growth of 
special forms of government for villages. It is not unusual to 
find towns -which include within their limits many square miles 
of rural territory, providing all or part of its population with 
fire protection, water, sewers, lights, sidewalks, parks, and 
libraries. But there has grown up, sometimes under general laws 
though more commonly as a result of special legislation, a hetero- 
geneous collection of municipal governments and taxing author- 
ities variously denominated villages, fire, water, lighting, sewer, 
highway, and improvement districts, producing a confusion com- 
parable only to the conditions in England before the municipal 
reforms of recent date.— i^roM^ G. Bates, "Village Government 
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in New England," in " The American Political Science Review" 
Vol. VI, No. 3, p. 367. 

3 Connecticut Boroughs. — Having incorporated the first 
cities in New England in 1784, Connecticut led the way by creat- 
ing, under the title of borough, the first village corporation in 
New .England. Others followed with increasing frequency until, 
by 1850, nineteen boroughs had been formed. Several of the 
earlier ones have become cities and others have surrendered their 
charters. The number in 1910 was twenty-six. No maximum 
or minimum of population for boroughs is fixed by law. While, 
in 1910, of the eighteen cities in the state, five had less than 
10,000 inhabitants, two boroughs exceeded that number and six 
were larger than the smallest city. The greater number range 
in population from 1,000 to 7,000, but the smallest has a permanent 
population of but 34. 

The borough organization, though always created by special 
act, conforms to a general type well represented by Farmington. 
The usual corporate style, " The Warden, Burgesses and Free- 
men of the Borough of — " suggest the English ancestry of these 
corporations. Every resident elector and any freeman resident in 
the town and owning real or personal property rated in the 
borough at five hundred dollars is a freeman of the borough. 
In the earlier charters any non-resident owning real estate of 
any value or conducting a regular business within the limits of 
the borough, might become a freeman of the borough. In the 
earliest charters the non-resident freemen were on an equality 
with the residents, but later ones withhold from non-residents 
the right to hold office. In charters granted in 1847 and 1849 
this class was first denied rights as freemen. 

The officers are usually a warden and six burgesses who 
together constitute the council. The burgesses hold office either 
for one year or for three years. In the latter case two are 
renewed each year. One case occurs in which the election is 
annual but no elector may vote for more than three of the six 
burgesses to be chosen. Besides the officers already mentioned 
there are elected annually a clerk, treasurer, assessors, and a 
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sheriff, sometimes called bailiff. The warden is the chief 
executive officer and is a member of the council. The council 
makes by-laws, has general oversight of the prudential affairs 
of the borough and acts as a board of health. Taxes are levied 
by the freemen, in borough meeting. — Frank G. Bates, op. cit., 
P- 375- 

* The Village and the Township. — In all the other sections 
there is a large and rapidly increasing number of village incor- 
porations. Nearly a third of the whole number in 1900 were 
organized in the preceding decade. In the southern states the 
number of incorporated villages and their aggregate population 
is less in proportion to the total population than in the central 
and western states. But this is not due to any hesitation about 
incorporating. It is caused by the more scattered nature of the 
population in strictly rural districts. In fact the tendency is for 
smaller places to become incorporated in the South than else- 
where, owing to the absence of any general system of township 
government. More than half of these village corporations in 
the southern states have less than 500 inhabitants, as compared 
with a third of the total number in the central and western 
states. 

This development of village corporations goes hand in hand 
with the decline of township government. Common causes affect 
both movements, while by the mutual interplay of forces the 
rise of one institution means the weakening of the other. Va- 
rious factors have been already noted in the chapters on town- 
ship government and county districts. The limited powers of 
the townships in the central states and the absence of this 
institution in the South and West has made necessary some 
organ of local administration to meet the common needs of the 
compact settlements. The larger needs of the village districts as 
compared with the rural regions, and the opposing interests of 
those living in the different sections have promoted the demand 
for a special village organization even where the township system 
is estabHshed. Owing to the artificial nature of the township 
area in the Middle-West, villages have developed which cross 
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township lines, and a single organization for the whole village 
in such cases can accomplish more than two or more township 
authorities who might often have conflicting purposes. 

Again the decline of the town meeting in the central states 
has been both cause and effect of village incorporation. On the 
one hand it has left no adequate authority to deal with village 
problems. On the other hand, the separate organization of the 
villages has lessened the activity of and interest in the popular 
assembly. Another factor in developing village incorporation has 
been the general tendency towards greater specialization and 
more minute division of labor. While in some cases the desire 
to establish more public offices has doubtless promoted the crea- 
tion of separate institutions. — John A. Fairlie, "Local Govern- 
ment in Counties, Towns, and Villages," pp. 204-6. 

= Village Incorporation. — During the colonial period a 
number of boroughs were established in Pennsylvania and New 
Jersey, modeled after the boroughs in England. After the 
Revolution the name city came to be applied to urban municipal 
corporations of some size, but small communities in these two 
states continued to be called boroughs, and new corporations 
with this title were established from time to time. In 1794 the 
legislature of New York incorporated the village of Waterford, 
in 1798 the three villages of Troy, Lansingburgh, and Utica, 
and others in subsequent years. In 1800 the borough of Bridge- 
port was organized in Connecticut; and a few other boroughs 
were later established in that state. 

For a time such villages and boroughs were incorporated by 
special acts of the state legislatures, in the same manner as 
cities after the Revolution. But in 1834, when there were 137 
boroughs in Pennsylvania, a general law providing for the 
organization of boroughs was enacted. And in 1847 a general 
law was passed for the incorporation of villages in New York. 

From these neighboring states the organization of small semi- 
urban corporations has extended to the South and West. 
Throughout the central states they have modified to a con- 
siderable extent the importance of township government, and 
in the South and far West they are important factors in explain- 
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ing the absence of the organized townships. In New England 
a few villages have been organized in Maine and Vermont, as 
well as boroughs in Connecticut. — John A. Fairlie, op. cit., p. 200. 

'^Vermont's Departure in Incorporation. — Following the 
creation of the Public Service Commission in Vermont, the state 
legislature placed with that body the granting and amendment 
of village charters. Incorporation is granted upon petition stat- 
ing the territory to be included, the form of organization desired, 
and the functions proposed to be exercised. After public hear- 
ing and possible amendment the order of incorporation issues. 
The enumeration in the law of the powers which may be con- 
ferred on the village by the commission includes those usually 
given in the past, such as the subjects of fire protection, sewers, 
waterworks, lighting, highways, parks, schools, hospitals, and 
to raise money by taxation or loans for these purposes. Amend- 
ment to the charters of villages are to be by commission. This 
act introduces into American municipal government the novelty 
of incorporation by a central administrative authority. This 
step toward central control seems to have been taken as a result 
of the recognition of the village as a quasi-public body analogous 
to the public service corporations themselves. It will be a matter 
of interest to note the influence of this legislation upon the 
stream of special acts relating to cities and villages hitherto 
flowing from the legislature. No control of these villages by the 
commission after their incorporation is contemplated, but by 
another act villages, along with cities, fire districts, towns and 
school districts, are required to render annual financial state- 
ments to the secretary of slditt.— Frank G. Bates, op. cit., p. 370. 

' The Village Program. — The most necessary considera- 
tion is of a sane, constructive program. This program is the 
same whether we live in a rural or urban environment, but when 
the transition from the one to the other condition begins to 
come, the seriousness of the problems increases and differentia- 
tion and apportionment among the items of the program become 
matters of pressing concern. ^ ' 

The complications begin in the village where the proximity of 
people gives to their actions and customs a more than personal 
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significance, because they affect other people. It is here that 
the community is born, if it gets born on time, and that regula- 
tion of the actions of the individual by all becomes a necessity. 
In the failure to adopt and enforce these regulations lies the 
essence of village difficulties. Failure to attend to the construc- 
tive side of the community work forces need for greater and 
more serious activity on the remedial side; and here failure 
is a common condition because the very causes of failure in 
constructive work are still more apt to produce failure with 
remedial work. 

The fundamental items of a constructive social program are 
the home, the church, the school and play and recreation. These 
are serious and too much neglected items in a rural program, 
but they assume new meanings under village and urban condi- 
tions. These new meanings first show themselves when urban 
conditions have their beginnings in village development. They 
too commonly go without proper consideration, and failure in 
this adds to the seriousness of remedial problems, which are 
anyway always present through accident, failure, and injustice. 

The remedial items of the social program: police, courts, jails, 
hospitals, . charity, settlements, are all going to find useful work 
to do even in the best regulated communities until a new era 
has come and decreased the amount; but their work is greatly 
increased through a too late attention to the constructive items, 
and through over-emphasis of the remedial as an end within 
itself. — Edward T. Hartman, op. cit, p. 234. 

* Village Problems. — Those of us who are interested in 
the village problem have no claims for the superiority of urban 
over rural conditions, but they are different, and when urban 
conditions commence they must be met by changed methods 
because of changed relationships. In the change of methods 
lies the seriousness of the entire village problem. — Edward T. 
Hartman, op. cit., p. 234. 

Failure to recognize both cause and cure for difficulties is 
common among villages. A citizen appealed to a private society 
for help. His village was small and isolated. A kitchen bar 
was operated for years till finally a man was employed to secure 
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evidence, which he did, and the place was closed. That night 
the young hoodlums of the town painted the investigator's house 
black. It was not done by foreigners, for there were none, but 
by the sons of some of the villagers. What could they do with 
them? There was no playground nor any chance for proper 
recreation, but "the children could play everywhere." Ques- 
tioning showed that they could play nowhere, for they had been 
arrested for playing in both streets and vacant lots. Perhaps 
the chief cause of the difficulty was here. As to a method of 
handling the immediate case, was there a probation officer? Yes, 
but he lived in an adjoining village, where he and the judge, 
whose appointment he had helped to secure and who had ap- 
pointed him, held high court of mutual admiration and paid but 
little attention to the needs of the district. 

The problem of illegal liquor-selling is common throughout 
the country, but it is most flagrant and injurious in villages 
where it is so easily obvious when it occurs and where the 
officers will not prosecute their neighbors and where public 
opinion for a like reason will not prosecute the officers. Such 
conditions as have been described develop or permit the develop- 
ment of immorality and crime which, together with the often 
consequent poverty, render many villages veritable beds of 
iniquity and misery. 

This black picture stands out in marked contrast with villages 
where early recognition of bad conditions is followed by prompt 
action for prevention and cure. An interesting example of a 
regulation of a bad condition may be seen in one village where 
a college is located. By a tacit understanding a hotel keeper 
is allowed to sell liquor under a government license so long as 
he sells to no student and no minors. The procedure, while 
questionable, is effective. A higher development of public 
opinion in the same direction generally renders illegal seUing a 
most dangerous and unprofitable business. This is the goal to 
which all villages must come if they are to improve to a satis- 
factory degree in every part of their organism. 

The spirit of this village with the restricted type of law- 
breaking is interestingly shown by another development brought 
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about by its citizens. A child whicJi was not very strong always 
became ill when it went to school. The mother finally looked 
into the matter, drew others around her and conducted an 
investigation. The schools were found to be badly ventilated 
and dusty. To handle the work effectively a school alliance was 
organized. The work of this alliance discovered other needs and 
a more comprehensive League for Social Service was the 
result. — Ibid, p. 238. 

At the risk of repeating let us point out again that the great 
need in the village is for a community consciousness. The 
village here suffers a severe handicap. It has problems of a 
serious nature and it has not the impersonal nature of law 
enforcement which is common in larger places. In the village a 
man knows all his neighbors. In the city he knows almost none 
of them. To do the work of the village properly there must be 
a fundamental understanding of the problem and a determina- 
tion to work unitedly towards its solution. This calls in the 
village for a community sense which is different from that in the 
country and greater by far than that even necessary in the city. 

A good way to develop this spirit is to work out elementary 
activities embodying the principles of team play. In the game 
of football, racial, credal, political and even caste differences 
disappear. With this example we are naturally led to the con- 
clusion that a community enterprise along the lines of sport or 
recreation, something having these elements though it may have 
many others, will help to bring the people together, to learn to 
work together. When they learn it in one way it is an easy 
step to use it in another way. 

The village pageant is a good example. Its success as a whole 
depends upon the successful working out and performance of its 
most minute parts. It has been and is being used with the best 
of results. It varies from a general celebration of the Fourth, 
so developed that the whole village comes into its activities, to 
formal pageants recounting the history of the village or illus- 
trating the evolution of education, religion or politics. This 
movement promises to lead us into new ways of life, to give an 
impetus to literature, to dignify recreation and to give us that 
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community consciousness which will solve our practical village 
problems. It will at every point put us on a higher plane. — 
Ibid, p. 243. 

We can perhaps best get at the spirit of the village by consid- 
ering its attitude toward certain of our remedial institutions. 
This attitude is not so important as that toward constructive 
institutions, but it is more evident. To fail to keep a boy well 
is not so striking to us as to fail to try to cure him when he 
is ill. To fail to make honesty the natural thing is to us not so 
serious as to fail to do something with a thief. 

The village point of view toward crime is serious. Whatever 
the fundamental causes of a crime may be, it is most damaging 
for a community to fail to recognize and handle it. Failure 
may not be more common in villages than in cities, but failure 
in villages is more obvious. To illustrate : 

In a certain village where live cultured people there are many 
bad conditions. These conditions are, briefly, that gambling 
joints run ''full blast" from time to time; lewd girls, both 
mulatto and white, ply their trade without molestation and to 
the detriment of the health of many young men; the drug 
stores seem to sell liquor to anyone who wants it, although it 
is a no-Mcense town; warrants issued for the arrest of disorderly 
men " have quietly not been served." 

With this as a foreground, we find in the background a body 
of selectmen who say they have no authority to enforce the law 
in such matters, and the judge of the locaf court is reported 
as slow to act and as inclined to leniency with even old offenders. 

All this prompts a citizen to send out a plea for the assistance 
of outsiders in the formation of a general law and order league 
and perhaps the establishment of a state constabulary, which 
would make possible the enforcement of law in the different 
localities in an impersonal way.— Ibid, p. 236. 

9 Woman's Opportunity. — In attempting the moral regen- 
eration or " clean up " of a small town, there is always one 
factor to be encountered. It is a compact public opinion which 
is more than likely to ask: "What are they getting otit of it?" 
It is the dreaded existence of Mrs. Grundy which deters many 
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a battle against what is recognized as a civic and social menace. 
This is exactly where a women's club acting as an organization 
has a distinct advantage over any individual. It can do things 
with concerted action with a fairer chance of winning public 
sentiment. 

One day I was accompanying a friend home. He carried a 
loaf of bread under his arm. I asked him if the bakeries were 
good and he replied that two of them were, but the other was 
not much patronized because a consumptive baker was employed 
there. I asked him why he didn't do something to get the man 
out of such a place for the good of the community. He replied : 
" Well, I guess not. It's none of my business. We don't buy 
bread there. Besides, I've got enough enemies in town already." 
What a blissful existence it must be to have no enemies ! 

Fear of making business or social enemies is probably the 
most important reason why the public of the small town is lack- 
ing in civic responsibility. My home town is no diflferent than 
thousands of others. A dozen, yes, more than a score, of towns 
of varying sizes which are in the same moral predicament and 
suffering from the same physical blight have come under my 
own personal observation. 

In these towns are hundreds of intelligent and capable women 
interested in some frivolous movement or social game. If the 
women's clubs of the score of towns of from 3,000 to 10,000, of 
.15,000 population, with which I alone am familiar, were to direct 
the energy they now fritter away on the social game or club 
politics against some of the insidious evils which beset the 
paths of their own boys and girls, a social revolution would 
follow. What a power in any community such a body of women 
would be ! No movement would dare defy them long. This is 
not a dream, for the women of some communities ha\e made it 
a glorious reality." — "The Survey." Feb. 15, 1913, p. 672. 



QUESTIONS FOR REVIEW. PART II 

1. Describe the present-day New England tozvn. 
IVhat part does the town meeting play? Describe its 
procedure. What are the functions of the selectmen? 
What other officers are there, and what are their 
duties? JVhy has the Nezv England tozvn government 
been called the best government ever devised? What 
conditions are beginning to undermine the efficiency of 
the New England town government? What changes 
are proposed? 

2. In zi'hat way does the township differ from the 
New England town? How do the New York and 
Pennsylvania plans differ? How zuas the congressional 
tozunship surveyed? How did the school prepare the 
way for township government? Explain the two differ- 
ent types of township government found in the Central 
States. What are the tendencies in the South ivhich 
point toward the growth of the tozvnship system? 

J. Explain the nature of county government. Hozv 
does it differ from the tozvn and tozvnship? What func- 
tions does the county usually perform? Describe the 
two types of county organization. What are the prin- 
cipal officers of the county and their duties? What is 
the chief criticism of county organization? What 
reforms are suggested to remedy these defects? 
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4. Should the village be classed as rural or urban 
territory? What are the predominant characteristics 
of the village? Why are villages incorporated? What 
is the usual method of incorporation? Name the prin- 
cipal officers of the village and give their duties. Sug- 
gest some social and political problems of the village. 
Why are village problems difficult to meet? 

SUBJECTS FOR SPECIAL STUDY 

1. Modifications of the New England town system. 

2. Democracy and the congressional, tozvnship system. 
J. Commission government for counties. 

4. The consolidation of counties and cities. 

5. The village improvement society and its opportu- 
nities. 

6. Woman suffrage in local rural government. 

("Local Government/' Continued in Volume V.) 



